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ON 
LEGAL SERVICES AND PROCEDURE 

TO THE 1956 MIDYEAR MEETING 

OF THE 

HOUSE OF DELEGATES 



RECOMMENDATIONS 

The Special Committee recommends that the House of Dele- 
gates adopt the following Resolutions : 

Preamble and Resolution 1 

WHEREAS^ The American Bar Association, taking cognizance 
of the March 1955 report to the Congress by the Commission on 
Organization of the Executive Branch of the Government, commonly 
known as the Hoover Commission, on the subject of Legal Services 
and Procedure, of the report of its Task Force on that subject, and 
of the report of the President's Conference on Administrative Pro- 
cedure, believes that approval and implementation of the following 
stated resolutions v^ill bring about needed improvements in the 
Federal administrative process, 

1. RESOLVED, That the American Bar Association is of the 
opinion that a comprehensive reexamination should be undertaken 
at this time of the Administrative Procedure Act of 1946 and related 
matters, including detailed consideration of and provision for more 
adequate public information on the procedures and operation of 
Federal agencies, improvements in the processes of agency rule- 
making, better assurance of fair and expeditious hearing and deter- 
mination of agency cases, and improvements in judicial review of 
agency action; and to these and other ends advocates replacing the 
Administrative Procedure Act with a Code of Federal Administrative 
Procedure and undertaking the other reforms set forth in the following 
resolutions. 



Resolution 2 

CODE OF FEDERAL ADMINISTRATIVE PROCEDURE 

2. RESOLVED, Thai the American Bar Association sponsors 
the enactment of a comprehensive Code of Federal Administrative 
Procedure which wilL among other features: 

2.1 PUBLIC INFORMATION.— Provide more adequately and 
effectively for public information on the administrative proc- 
I9SS, including — 

(a) Broadening the requirements concerning publication of 
rules, statements of policy, interpretations and instruc- 
tions, but providing appropriate means for authorizing 
short form or alternative methods where desirable. 

(b) Broadening the requirements concerning the publishing 
of orders and final opinions, or in the alternative making 
them available for public inspection. 

(c) Requiring that no agency rule, statement of policy or 
interpretation of statute intended to have general applica- 
tion or effect and required by a statute or rule to be pub- 
lished shall, in any particular case, be a basis for a sanc- 
tion or a ground of decision unless previously so published; 
provided that this shall not preclude the formulation of 
ad hoc policies or interpretations arrived at as a result 
of particular proceedings if clearly within and relevant 
to the issues thereof. 

(d) Developing the Code of Federal Regulations in order that 
it may be made still more useful for public informational 
purposes. 

2.2 RULE -MAKING,— "Provide for improvements in the admin- 
istrative rule-making process by — 

(a) Enlarging the applicability of formal hearing procedures 
by extending such procedures to all rule-making which 
any statute hereafter enacted shall require to be made 
after a hearing unless such statute indicates an intention 
to prescribe merely a legislative type of hearing, and 
further providing for an examination to be made of pre- 
viously-enacted statutes prescribing rule-making hearings 
to determine whether or not formal procedures should 
appropriately be required in rule-making thereunder. 



(b) Broadening Ihe coverage of provisions for notice and 
opportunity for public participation in rule-making where 
formal procedures are not required by eliminating in 
appropriate instances exceptions now included in Section 
4 of the Administrative Procedure Act so far as it may 
be done without occasioning delay or expense dispro- 
portionate to the public interest. 

(c) Making applicable to formal rule-making proceedings the 
principle of separation of functions now established by 
the courts and by Section 5(c) of the Administrative 
Procedure Acte 

2.3 HEARINGS AND DETERMINATIONS,— PTovide for 
improvements in the administrative hearing and decision 
processes by — 

(a) Making applicable to agency members, in formal adjudica- 
tion and formal rule-making, the principle of separation 
of functions now established by the courts and by Section 
5(c) of the Administrative Procedure Act. 

(b) Providing that in formal adjudication the rules of evi- 
dence and requirements of proof shall conform, to the 
extent practicable, with those in civil non-jury cases in 
th(£5 Federal courts. 

(c) Providing that in formal adjudication and formal rule- 
making, where the agency has not presided at the hear- 
incf, the hearing officer who has presided shall make and 
file an initial decision. 

(d) Providing that in formal adjudication the hearing officer's 
findings of evidentiary fact, as distinguished from ultimate 
conclusions of fact, shall not be set aside by the agency 
on review of the hearing officer's initial decision unless 
such findings of evidentiary fact are contrary to the 
weight of the evidence. 

2.4 JUDICIAL REVIEW.— PTOvide for more effective judicial 
review of agency proceedings by— 

(a) Providing that the scope of judicial review of agency 
dejterminations of fact in formal proceedings be equiva- 
lent to the scope of review by the United States Courts 
of Appeals of determinations of fact by United States 
District Courts in civil non-jury cases. 



(b) Providing that statutory interpretation in the course of 
agency adjudication be subject to full judicial review. 

(c) Extending the scope of judicial review of the exercise 
of agency discretion by authorizing judicial review where 
agency action constitutes an abuse or clearly unwar- 
ranted exercise of discretion. 

(d) Authorizing reviewing courts, subject to appropriate 
safeguards and upon a showing of irreparable damage, 
to enjoin at any stage of an agency proceeding agency 
action clearly in excess of constitutional or statutory 
authority. 

(e) Providing for a prompt judicial remedy for every legal 
wrong resulting from agency action or inaction except 
where the Congress has expressly precluded judicial 
review. 



Resolution 3 
OFFICE OF ADMINISTRATIVE PROCEDURE AND LEGAL SERVICES 

3. RESOLVED, That the American Bar Association recommends 
the establishment within the executive branch of the Government, 
but independent of any department or agency thereof, of an Office 
of Administrative Procedure and Legal Services having major func- 
tions and divisions as follows: 

(a) A Division of Administrative Procedure to coordinate 
at inter-agency level procedural rules and public infor- 
mation practices, to examine the state of agency hearing 
dockets, and to provide assistance and obtain information 
as to agency needs on these and related matters of 
administrative procedure. 

(b) A Division of Hearing Commissioners to appoint, assign, 
and administer revised laws governing. Hearing Com- 
missioners (now trial examiners). 

(c) A Division of Legal Services to administer the laws 
governing a newly-established civilian legal career serv- 
ice and a simplified classification system for civilian 
attorney positions. 



3.1 PRESIDENT'S CONFERENCE.— RESOLVED FUR- 
THERy That the American Bar Association commends the 
work of the President's Conference on Administrative Pro- 
cedure in its studies and reports on various aspects of admin- 
istrative procedure and recommends that such Office of Ad- 
ministrative Procedure and Legal Services be utilized to 
coordinate implementation of the proposals of that Conference. 

3.2 HEARING COMMISSIONERS. — RESOLVED FUR- 
THER^ That the American Bar Association believes that all 
agency hearing officers, other than agency members, should 
be designated "Hearing Commissioners" and that, to assure 
their competence and independence of judgment, statutory 
provision, as explicit as practicable, should be made for their 
tenure, status, compensation, assignment, and grounds for 
removal, and for "grandfather" rights for incumbent trial 
examiners. 

3.3 LEGAL CAREER SERVICE.— RESOLVED FURTHER, 
That in the opinion of the American Bar Association a legal 
career service for all civilian attorneys, with certain specified 
exceptions, should be established in the executive branch of 
the Government; that performance of professional duties by 
attorneys in ^agencies should be in full recognition of their 
responsibilities as members of the legal profession; and that, 
absent a strong showing to the contrary with respect to par- 
ticular positions, the legal staffs of each agency should be 
integrated under the professional supervision of a chief legal 
officer of such agency. 

Resolution 4 

SPECIALIZED COURTS 

4. SPECIALIZED COURTS.— RESOLVED, That the Ameri- 
can Bar Association recommends to the Congress the establishment, 
by amendment of Title 28 of the United States Code, of one or more 
courts of special jurisdiction within and as part of the judicial branch 
of the Government, such courts to have original jurisdiction in speci- 
fied cases to ensure the tradition of independence in areas presently 
subject to administrative action equivalent to judicial action in courts 
of general jurisdiction, and their final orders and judgments to be 
subject to review by the Courts of Appeals; and that there be trans- 
ferred to divisions of a single such court or to several such courts: 



(a) Limited jurisdiction in the trade practice field with respect 
to certain powers now vested in the Federal Trade Com- 
mission and in certain other agencies. 

(b) The jurisdiction now vested in the National Labor Rela- 
tions Board over the adjudication of representation and 
unfair labor practice cases* 

(c) Such other adjudicatory functions as the Congress may 
from time to lime determine. 

4.1 TAX COURT,— RESOLVED FURTHER, That the Ameri- 
can Bar Association recommends to the Congress that the 
Tax Court of the United Slates be removed from the execu- 
tive to the judicial branch of the Government as a court of 
original jurisdiction^ and that this result be achieved by 
amendment of Title 28 of the United States Code. 



Resolution 5 

REPRESENTATION 

5. RESOLVED, That the American Bar Association recommends 
the enactment of more comprehensive and explicit legislation covering 
rights of persons or organizations to appear and be represented by 
others before Federal agencies, giving due regard to appropriate 
distinction between legal representation and non-legal representation, 
such legislation to include the following features — 

(a) That an attorney-at-law should be entitled to appear 
for and represent other persons, parties, or organizations, 
including the United Stales or any agency thereof, before 
any agency upon filing a statement with the agency that 
he is a member of the bar in good standing according 
to the law of any slate, territory, commonwealth, or 
possession of the United States or of the District of 
Columbia, and that he is not disbarred or under suspen- 
sion by any court; except that an agency may further 
require the filing of a power of attorney as a condition 
to the settlement of any controversy involving the pay- 
ment of money. 



(b) Thai a person who is not an attorney-at-law should be 
porxnitted jto appear for and represent other persons/ 
parties, or organizations, including the United States or 
any agency thereof, before any agency only where the 
agency finds that such representation is appropriate and 
desirable in the public interest, as well as in the interest 
of the parties to the agency proceedings, and is not other- 
wise precluded by law, and the agency provides therefor 
by general rule; provided that authorization to represent 
others before an agency shall not authorize a person who 
is not an attorney-at-law to practice law. 

(c) That, except where otherwise provided by statute, the 
representation of parties in formal hearings required to 
be determined on the record, which is subject to judicial 
review, should be by an attorney-at-law, provided that 
any party who is an individual may represent himself. 

(d) That every person, party, or organization required or 
entitled to participate in any matter before an adminis- 
trative agency should have a statutory right to appear 
by or with an attorney-at-law or, at his or its election, 
by or with another person qualified pursuant to 5(b) 
and 5(c) above. 

(e) That minimum standards of conduct should be estab- 
lished by statute governing all persons permitted by any 
agency to represent private or public persons, parties, or 
organizations, including the United States and any agency 
thereof. 

(f) That an attorney-at-law who has the privilege of repre- 
sentation before any Federal agency should be subject 
to disciplinary control by a Federal Grievance Committee 
through proceedings in the United States District Court 
o£ the judicial district in which he principally engages 
in the practice of law. 

(g) That a person who is not an attorney-at-law, but who 
is, nevertheless, permitted to engage in representation 
before an agency, should be subject to reasonable dis- 
ciplinary control by the agency. 



Resolution 6 

DEFENSE DEPARTMENT 

6. RESOLVED, That, in order lo accomplish desired improve- 
ments in the organization and legal services within the Department 
of Defense, the American Bar Association recommends: 

(a) That, within the Department of Defense and its constitu- 
ent military departments, professional responsibility over 
the entire legal staff, and for all legal services, should be 
vested in a General Counsel retaining the present rank 
of Assistant Secretary of Defense. 

(b) That a career service for civilian legal personnel should 
be developed and supervised by a Civilian Legal Per- 
sonnel Committee within the Department of Defense. 

(c) That professional responsibility over the entire legal staff, 
and for all legal services, in the three military depart- 
ments, subject to the professional supervision of the 
Department of Defense General Counsel, should be vested 
in the General Counsel of the Army, the Navy, and the 
Air Force, each to have the rank of Assistant Secretary. 

(d) That the Army, the Navy, and the Air Force should 
each have a Judge Advocate General's Corps or Depart- 
ment under the direction of a Judge Advocate General 
with the rank of Lieutenant General or Vice Admiral. 



Resolution 7 

IMPLEMENTATION 

7. RESOLVED, That the Special Committee on Legal Services 
and Procedure be discharged; that the Board of Governors be author- 
ized to delegate to an existing committee or committees, section 
or sections, of the Association, or to a new committee or committees 
to be established for the purpose, implementation of the foregoing 
resolutions, with authority to appear in behalf of the Association 
before committees of the Congress in support thereof, and with further 
authority to participate in the drafting of a Code of Federal Adminis- 
trative Procedure and other appropriate legislation, taking into ac- 
count in such activity the other views and conclusions stated in the 
report of the Special Committee on Legal Services and Procedure. 
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REPORT 

This report of the Special Committee on Legal Services 
and Procedure is submitted pursuant to the resolution of the 
House of Delegates adopted at its 1955 annual meeting, in- 
structing the Committee to report at the 1956 midyear meeting. 

PART I. INTRODUCTION 

The recommendations of the Special Committee on Legal 
Services and Procedure are the result of its study and evaluation 
of the work of the Commission on Organization of the Executive 
Branch of the Government, established pursuant to Public Law 
108, 83d Congress, First Session, approved July 10, 1953 (popu- 
larly known as the *' Hoover Commission"), with respect to legal 
services and procedure within the Federal government, and of 
the work of the. Conference on Administrative Procedure called 
by the President of the United States on April 29, 1953. 

The President's Conference 

On April 29, 1953, the President of the United States, at the 
instance of the Chief Justice of the United States in his capacity 
as Chairman of the Judicial Conference of the United States, 
called a conference concerning unnecessary delay, expense, and 
volume of records in some adjudicatory and rule-making pro- 
ceedings in Federal agencies.* The Attorney Greneral invited 
to this Conference representatives of 56 agencies having adjudi- 
catory and rule-making functions; and, at the request of the 
President, members of the Federal judiciary, Federal trial exam- 
iners, and members of the bar participated. It was the purpose 
of the Conference to study such problems as those described above, 
to exchange information, experience, and suggestions and, by 
cooperative efforts, to formulate principles which may be applied 
and steps which may be taken severally by the various agencies 
so as to improve the administrative process. This was a voluntary 
endeavor in that the Conference was not to impose rules upon 
the different Federal agencies. 



* As used in this report, the term *' agencies'* includes the several 
executive departments. 



As a result of its studies and other activities, the Conference 
formulated its recommendations at two sessions, one in November 
1953, and the second in October and November 1954. All of these 
recommendations appear in a combined report submitted to the 
President of the United States, and acknowledged by him on 
March 3, 1955. Some of the recommendations of the Conference 
are directed to the President of the United States, some to the 
Judicial Conference of the United States, some to the Civil 
Service Commission, some to the G-eneral Services Administra- 
tion, and some to other agencies. 

The Hoover Commission 

On July 10, 1953, the Congress enacted Public Law 108, 83d 
Congress, in which it declared it to be the policy of the Congress 
to promote economy, efficiency, and improved service in the trans- 
action of public business in the departments, bureaus, agencies, 
boards, commissions, offices, independent establishments, and 
instrumentalities of the executive branch of the Grovernment by 
taking certain prescribed action. 

By Public Law 108, .the Congress established the Commission 
on Organization of the Executive Branch of the Government, 
composed of twelve members. Provision was made for the appoint- 
ment of four members by the President of the United States — two 
from the executive branch of the Government and two from 
private life ; four additional members by the President of the 
Senate — two from the Senate and two from private life ; and 
four by the Speaker of the House of Representatives — two from 
the House and two from private life. The Commission was directed 
to file a final report not later than May 31, 1955, the date fixed 
for its expiration. 

The Commission was duly organized under the chairmanship 
of former President Herbert Hoover. 

In this report, we deal with only one aspect of the work of 
the Hoover Commission, namely, Avith its Report on Legal Serv- 
ices and Procedure, which was submitted to the Congress on 
March 28, 1955, containing 52 numbered recommendations.* 



* Less than a majority of the Commission voted affirmatively for the 
recommendations numbered 29 to 48, inclusive, but a majority voted to 
transmit these recommendations to the Congress for its consideration. 
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Ill submitting the Report on Legal Services and Procedure 
to the Congress, Mr. Hoover called attention to the report of the 
Commission's Task Force on Legal Services and Procedure, 
composed of 14 members under the chairmanship of James Marsh 
Douglas, a former Chief Justice of the Supreme Court of Mis- 
souri; and Mr. Hoover stated that the Commission would file the 
Task Force Report with the Congress. This was done on March 
31, 1955. 

The Task Force report is longer than the report of the 
Commission. The Task Force report contains 74 numbered re- 
commendations, and, in addition, in an appendix to the report, 
the Task Force included proposed legislation by which its recom- 
mendations could be implemented,' proposed administrative action 
to be taken by various Federal agencies, and proposed subjects 
for Congressional study for further improvements in legal serv- 
ices and procedure. 

Both the Task Force report and the Commission report 
contain recoramendations with respect to three basic subjects: 

(1) a legal career service for attorneys, in both the civilian 
and military branches of the Government, and related matters; 

(2) representation before Federal agencies; and 

(3) statutory changes affecting administrative procedure. 

As noted, the Task Force, in the appendix to its report, 
included a proposed Legal Services Act and a proposed Adminis- 
trative Code which would, if enacted by the Congress, carry out 
the recommendations made by the Task Force. The Commission, 
in its report, did not submit any draft legislation of its own, or 
endorse the Task Force drafts. Several bills were introduced 
in the first session of the Eighty-Fourth Congress which deal 
variously with the subject-matters of these reports : H.R. 6114, 
H.R. 6115, H.R. 6172, H.R. 7420, H.R. 7421, H.R. 7422, S. '2502, 
S. 2503, S. 2504, S. 2527, S. 2540, and S. 2541. These bills have 
been referred to the House or Senate Judiciary Committee or to 
the House or Senate Armed Services Committee. 

The Special Committee 

At the meeting of the Board of Governors in Washington, 
on May 16 and 17, 1955, cognizance was taken of the fact that 
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a number of sections and committees of the Association would be 
concerned with various aspects of the reports on legal services 
and procedure of the Hoover Commission and of its Task Force, 
and of the report of the President's Conference; and the Board 
of Governors decided to establish a special committee to serve 
as a coordinating and study committee with respect to the entire 
matter under consideration. Pursuant to the action of the Board, 
President Wright appointed this Special Committee. 

The first meeting of this Committee was held in Washington, 
D. C, on June 17 and 18, 1955. At this meeting, we decided 
that our basic objective was to prepare a definitive recommenda- 
tion to the House of Delegates concerning significant aspects of 
the recommendations contained in the reports of the Hoover 
Commission and of its Task Force on legal services and proce- 
dure and in the report of the President's Conference on Adminis- 
trative Procedure. We established six subcommittees to deal 
with different aspects of our assignment.* 

Following our June meeting, we solicited the views of all 
other committees and sections of the Association and of all 
Federal agencies ; and we informed the chairmen of the interested 
Congressional Committees of our organization and activities. By 
mid-July of 1955, it became apparent that we could not complete 
the work assigned to us by the time of the 1955 annual meeting 
of the Association. Accordingly, an interim report was sub- 
mitted to the House of Delegates, in which it was recommended 
that the Committee be continued and that, pending the submission 
of a final report, action be deferred by the House on any recom- 
mendation made to it by other committees and sections of the 
Association concerning this subject-matter. The House approved 
this recommendation and directed the Committee to submit a final 
report to the 1956 midyear meeting of the House of Delegates. 

Following the annual meeting in Philadelphia, President 
Gambrell reappointed all of the original members to the Special 
Committee and designated two additional members of the Asso- 



* Throughout the tenure of the Special Committee, Mr. Jesse E. 
Baskette, a member of the Bar of the District of Columbia, served as 
Secretary of the Committee, and, in addition, undertook a substantial 
portion of the drafting and editing of this report. , 
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ciation to serve on the Committee (one original member of the 
Special Committee was unable to accept reappointment). 

At a second meeting of the Committee in Philadelphia, plans 
were made for intensifying the efforts of the Committee to secure 
the views of the other constituent groups within the Association, 
as well as others who might be interested in the problems involved. 
In the early part of September 1955, the views of the other 
committees and sections of the Association were again solicited 
by correspondence, and a notice to this effect was published in 
the Coordinator, 

As a result of these efforts, the committees and sections listed 
in the appendix to this report communicated with the Special 
Committee and consideration has been given to their views in the 
preparation of this report.* 

The Committee has also given consideration to the views of 
the Government agencies, private organizations and individuals 
listed in the appendix, which have been transmitted to the 
Committee. 

On November 11, 12, and 13, the Committee met in Wash- 
ington, to consider the tentative reports prepared by its six 
subcommittees. At this meeting, the full Committee reached 
tentative conclusions with respect to the matters assigned to it, 
and the six subcommittees were directed to prepare their final 
reports by the first part of December 1955. In the meantime, a 
special drafting subcommittee was formed to receive the reports 
from each of the six subcommittees and to prepare a draft report 
to be considered at a meeting of the full Committee on January 
13 and 14, 1956. At that meeting, this final report for submission 
to the House of Delegates was completed. 

Plan of This Report 

The Committee desires to call attention to the plan it has 
followed in preparing this final report, with particular reference 
to how the report is organized. 



* The Special Cominittee has also reviewed the transcript of proceed- 
ings held by the Section of Administrative Law at Philadelphia, on 
August 23, 1955, at which time there was extended discussion with re- 
spect to matters with which this Committee is concerned. 
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Considered in their entirety, the recommendations contained 
in the Reports on Legal Services and Procedure of the Hoover 
Commission and of its Task Force, and in the Report of the Presi- 
dent's Conference on Administrative Procedure, are far-reaching 
in scope and complex in detail. They relate both to matters of 
basic principle and to the details by which these principles might 
be implemented, legislatively or otherwise. Many of the recom- 
mendations would call for the enactment of new statutory measures 
and others would call for comprehensive revision of the present 
Administrative Procedure Act. 

Formulation of recommendations to the House of Delegates 
on every aspect of the reports would be clearly impracticable. 
The essential purpose of the Committee, therefore, has been, on 
a selective basis, to present to the House for approval resolutions 
which, if approved, would serve as a guide to the drafting of 
legislative proposals dealing with these matters. This was the 
procedure followed in connection with the enactment of the Ad- 
ministrative Procedure Act. 

The recommended resolutions as a whole, without comment, 
are set forth at the beginning of this report in advance of Part I, 
containing this introduction. In Part II, following this intro- 
duction, we have set forth our comments relating to each of the 
recommended resolutions. In Part III, we have set forth addi- 
tional conclusions which we have reached as to other matters 
upon which we do not suggest present action by the House of 
Delegates, though we believe that these conclusions will be useful 
when the time comes for the detailed consideration of implement- 
ing legislation. 

PART II. REASONS FOR RECOMMENDATIONS 
Preamble and Resolution 1 

WHEREAS, The American Bar Association, taking cogniz- 
ance of the March 1955 report to the Congress by the Commission 
on Organization of the Executive Branch of the Government, com- 
monly known as the Hoover Commission, on the subject of Legal 
Services and Procedure, of the report of its Task Force on that sub- 
ject, and of the report of the President's Conference on Adminis- 
trative Procedure, believes that approval and implementation of 
the following stated resolutions will bring about needed improve- 
ments in the Federal administrative process, 
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1. RESOLVED, That the American Bar Association is of the 
opinion that a comprehensive reexamination should be undertaken 
at this time of the Administrative Procedure Act of 1946 and re- 
lated matters, including detailed consideration of and provision 
for more adequate public information on the procedures and op- 
eration of Federal agencies, improvements in the processes of 
agency rule-:making, better assurance of fair and expeditious hear- 
ing and determination of agency cases, and improvements in ju- 
dicial review of agency action; and to these and other ends advo- 
cates replacing the Administrative Procedure Act with a Code of 
Federal Administrative Procedure and undertaking the other re- 
forms set forth in the following resolutions. 

Comment 

The Administrative Procedure Act of 1946, in the enactment 
of which the Association played so large a part, was a step of 
vital importance in the development and improvement of the 
administrative process. It did not, however, attempt to cover all 
the questions involved in that process, nor did it pretend to offer 
final answers to all the questions with which it dealt. As the official 
reports with which this Committee is concerned illustrate, and 
also as other studies have revealed, there is much still to be done 
by way of improvement. It is, we believe, appropriate now to 
undertake a comprehensive reexamination of the field. 

Statutory revision of the scope and complexity here con- 
templated cannot, we believe, be usefully treated in anything like 
complete detail in this report or in present action by the House 
of Delegates. This resolution, and those to follow, are therefore 
selective in their recommendations. 

. This resolution being in general terms, we reserve further 
comment for the particular resolutions to follow. 

CODE OF FEDERAL ADMINISTRATIVE PROCEDURE 

[For economy of space, Resolution 2, as reprinted 
at this point, includes only its introductory para- 
graph and the introductory paragraphs of sub- 
resolutions 2.1 to 2 A, the full text of these subreso- 
lutions being reprinted seriatim in the course of 
the discussion to follow.] 
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Resolution 2 

2. RESOLVED, Thai the American Bar Association spon- 
sors the enactment of a comprehensive Code of Federal Adminis- 
trative Procedure which will, among other features: 

2.1 PUBLIC INFORMATION,— Provide more ade- 
quately and effectively for public information on the 
administrative process, including — 

* * * 

2.2 RULE-MAKING, — Provide for improvements in the 
administrative rule-making process by — 

* # • 

2.3 HEARINGS AND DETERMINATIONS,— Pto^ 
vide for improvements in the administrative hearing 
and decision processes by — 

* * * 

2.4 JUDICIAL REVIEW,— Provide for more effective 
judicial review of agency proceedings by — 



Comment on Resolution 2 — General 

As the text of this resolution makes apparent, and for reasons 
stated in our discussion of Resolution 1, we present for action 
by the House of Delegates only a portion of the features that 
a comprehensive Code of Federal Administrative Procedure (to 
be distinguished from the Administrative Code proposed by the 
Task Force, hereinafter referred to as the ''Task Force Code''), 
revising and expanding the Administrative Procedure Act of 
1946, should contain. This being so, we desire to note that many 
matters not dealt with by this resolution are of considerable 
consequence, and will require careful attention in the ultimate 
process of statutory revision. 

The Task Force presented as part of its report a detailed 
Administrative Code, incorporating many and in some instances 
far-reaching changes in and additions to the present provisions of 
the Administrative Procedure Act. As previously stated, the 
Commission refrained from endorsing the Task Force Code. It 
formulated its own recommendations, which in some instances 
follow, in others change, and in others omit recommendations of 
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the Task Force, On subjects including those with which this 
resolution is concerned the Commission transmitted to the Con- 
gress its own Recommendations Nos. 29 to 48, inclusive^ but 
without majority action of the Commission approving even these; 
recommendations. In the course of the following discussion, we 
refer to particular Commission recommendations and Task Force 
recommendations and to particular provisions of the Task Force 
Code, but we do not recommend that the House of Delegates 
take action with respect to the Task Force Code or either of 
the related sets of recommendations as a whole. 

We proceed now to quote and discnss Resolutions 2.1 to 2.4, 
reprinting in each the introductory paragraph of Resolution 2. 

Public Information 

2. RESOLVED^ That the American Bar Association sponsors 
the enactment of a comprehensive Code of Federal Administrative 
Procedure which will, among other features: 

2.1 PUBLIC INFORMATION.— Provide more ade- 
quately and effectively for public information on the 
administrative process, including — 

(a) Broadening the requirements concerning publica- 
tion of rules, statements of policy, interpretations 
and instructions, but providing appropriate means 
for authorizing short form or alternative methods 
where desirable. 

(b) Broadening the requirements concerning the pub- 
lishing of orders and final opinions, or in the alter- 
native making them available for public inspec- 
tion. 

(c) Requiring that no agency rule, statement of policy 
or interpretation of statute intended to have gen- 
eral application or effect and required by a statute 
or rule to be published shall, in any particular 
case, be a basis for a sanction or a ground of deci- 
sion unless previously so published; provided that 
this shall not preclude the formulation of ad hoc 
policies or interpretations arrived at as a result of 
particular proceedings if clearly within and rele- 
vant to the issues thereof. 

17 



(d) Developing the Code of Federal Regulations in 
order that it may be made still more useful for 
public informational purposes. 



Coniment on Resolution 2.1 

The Federal Eegister Act of 1935, as amended, and Section 
3 of the Administrative Procedure Act of 1946 have long provided 
for public information with respect to the product of agency 
rule-making and adjudication. There is, however, much still to 
be done to effectuate the basic intent of these statutory provisions. 
To a considerable degree this is due to failure on the part of 
some agencies to comply with what appear to be clearly reason- 
able interpretations of the statutory requirements. In some 
respects, the statutory requirements themselves should be clarified 
and broadened. 

As to the first element of the problem, much is to be expected 
of the proposed Office of Administrative Procedure and Legal 
Services recommended elsewhere in this report. Paragraphs (a) 
and (b) of this resolution deal with the second element. They 
deal necessarily in general terms, since the precise details of 
the proposed statutory revision are too complex for appropriate 
action at this time. 

To our conclusion that only general resolutions on this subject 
should be presented now we make one exception in paragraph (c) 
of this resolution, which deals with a major problem in the field 
of administrative adjudication by prohibiting the use in such 
adjudication of rules, statements of policy, or interpretations 
which should have been but were not published. 

As to paragraph (d) of this resolution: Since its initial 
publication in 1938, the Code of Federal Regulations has been 
greatly improved in form and utility. The initial scheme of 
annual supplements was superseded with the publication of the 
1949 edition, which provided for cumulative annual pocket supple- 
ments to each of the 40-odd volumes incorporating its 50 titles 
and to the separate index volume for the entire Code ; and since 
1949, where there have been major changes in the content of 
particular volumes, the volumes have been republished to incor- 
porate such changes. 
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Useful as the present publication is, we consider it of first 
importance that it be made still more usefuLo One major improve- 
ment in this regard would be in the incorporation in the Code of 
the detailed descriptions of agency organization now published 
in full only in the Federal Register (and in digest form in the 
United States Organization Manual). As to form, consideration 
should be given to the possibility of loose-leaf publication. 

The subject of public information is dealt with in Commission 
Recommendation 32, Task Force Recommendations 27 to 31, 
inclusive, and Section 200 of the Task Force Code. 

Rule-Making 

2. RESOLVED, That the American Bar Association sponsors 
the enactment of a comprehensive Code of Federal Administrative 
Procedure which wilL among other features: 

* * * 

2.2 RULE-MAKING.— Provide for improvements in the 
administrative rule-making process by — 

(a) Enlarging the applicability of formal hearing pro- 
cedures by extending such procedures to all rule- 
making which any statute hereafter enacted shall 
require to be made after a hearing unless such 
statute indicates an intention to prescribe merely 
a legislative type of hearing/ and further provid- 
ing for an examination to be made of previously- 
enacted statutes prescribing rule-making hearings 
to determine whether or not formal procedures 
should appropriately be required in rule-making 
thereunder. 

(b) Broadening the coverage of provisions for notice 
and opportunity for public participation in rule- 
making where formal procedures are not required 
by eliminating in appropriate instances exceptions 
now included in Section 4 of the Administrative 
Procedure Act so far as it may be done without 
occasioning delay or expense disproportionate to 
the public interest. 

(c) Making applicable to formal rule-making proceed- 
ings the principle of separation of functions now 
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established by the courts and by Section 5(c) of 
the Administrative Procedure Act. 



Comment on Resolution 2.2(a) 

* • * 

(a) Enlarging the applicability of formal hearing procedures by 
extending such procedures to all rule-making which any 
statute hereafter enacted shall require to be made after a 
hearing unless such statute indicates an intention to pre- 
scribe merely a legislative type of hearing, and further pro- 
viding for an examination to be made of previously-enacted 
statutes prescribing rule-making hearings to determine 
whether or not formal procedures should appropriately be 
required in rule-making thereunder. 

* * * 

Section 4(b) of the Administrative Procedure Act subjects 
to the formal requirements of Sections 7 and 8 of that Act (as to 
hearings and decisions) the making of ''rules . . . required by 
statute to be made on the record after opportunity for an agency 
hearing." In its definition of rule-making subject to formal 
procedural requirements, Section 201(b) of the Task Force Code 
omits the phrase ''on the record/' so that formal procedural 
requirements would apply wherever "rules are required under 
the Constitution* or by statute to be made after opportunity 
for a hearing by an agency," even though the rules need not 
be predicated on the record of that hearing. Thus, formal rule- 
making procedures would be required in instances where the 
rule-making hearing prescribed by a statute is intended to be 
legislative, and not adjudicatory, in character. Especially since, 
at the same time, the Task Force Code would greatly extend the 
procedural requirements applicable to formal rule-making (see, 
e.g,y Sees. 204(b), relating to subpoenas.; 204(c), relating to sep- 
aration of functions; 205(d), relating to evidence, including cross- 
examination), this question of definition is one of first importance. 

The recommended resolution advocates, as to existing statutes 
prescribing rule-making hearings, the continued applicability of 
the Administrative Procedure Act provision (which would require 



* The inclusion of instances where the Constitution, rather than merely 
a statute^ imposes the requirement is in our view desirable. 
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formal rule-making procedures only if rules are required by 
statute or judicial decision to be made on the record of the 
hearing), subject to a reexamination of such existing- statutes to 
determine whether in particular instances this result is desirable 
or should be changed by particular statutory revision; and, as to 
statutes thereafter enacted, would make formal procedures ap- 
plicable wherever a statute requires rules to be made after a 
hearing and does not at the same time indicate an intention to 
prescribe merely a legislative type of hearing. This is in our 
view the most reasonable solution of the problem, taking into 
account the likelihood that the Congress has in the past intended 
to i]XLpose formal rule-making procedures only in instances where 
the rules are required to be predicated on the record of a 
prescribed hearing, but providing that in the future that intent 
must, to be effective, be made explicit. 

There is a related question as to the definition of rule-making 
in Section 100(c) of the Task Force Code, which continues the 
Administrative Procedure Act definition (Section 2(c)) to include 
rate-making and other action legislative in nature required to be 
carried out by a quasi-judicial procedure (see, e,g.^ Morgan v. 
United States, 298 U.S. 468, 479-81). Much of the difficulty of 
dealing with formal rule-making procedures would be solved if 
such instances were treated as formal adjudication (which in 
procedural substance they are) rather than as rule-making 
(simply because they are legislative in character though not in 
procedure). The Committee does not suggest that the House 
of Delegates attempt to solve this problem at the present time, but 
believes that it should be noted now for consideration in the 
ultimate process of statutory revision to Avhich we have referred. 

The provision of the Task Force Code regarding the applica- 
bility of formal rule-making procedures is reflected in Commission 
Eecommendation 33(c) and Task Force Recommendation 35 as 
to separation of functions. See also Task Force Recommenda- 
tions 48 and 49 regarding decision procedure, which were among 
those not adopted by the Commission (and which are discussed 
later in this report in connection with paragraphs (c) and (d) of 
Resolution 2.3). 
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Comment on Resolution 2.2(b) 

* • * 

(b) Broadening the coverage of provisions for notice and oppor- 
tunity for public participation in rule-making where formal 
procedures are not required by eliminating in appropriate 
instances exceptions now included in Section 4 of the Ad- 
ministrative Procedure Act so far as it may be done with- 
out occasioning delay or expense disproportionate to the 

public interest. 

* * * 

In a number of instances where formal rule-making pro- 
cedures are not required, and where the particular statute makes 
no provision for a hearing of the legislative type, it is nevertheless 
desirable, both in the interest of those to be affected by the rules 
and in the general interest of providing for informed rule-making, 
that there be notice of the proposed rule-making and opportunity 
for informal public participation. Section 4 of the Administrative 
Procedure Act incorporates provisions in this regard, but exempts 
from those provisions all rules involving military, naval or foreign 
affairs functions of the United States; rules relating to agency 
management or personnel; rules relating- to public property, loans, 
grants, benefits, or contracts; interpretative rules; general state- 
ments of policy; and rules of agency organization, procedure, or 
practice. This leaves subject to the Administrative Procedure 
Act requirements as to notice and opportunity for public par- 
ticipation substantially nothing besides substantive rules in the 
non-exempt fields; and, even as to these. Section 4(a) provides 
an exception **in any situation in which the agency for good cause 
finds (and incorporates the finding and a brief statement of the 
reasons therefor in the rules issued) that notice and public pro- 
cedure thereon are impracticable, unnecessary, or contrary to 
the public interest. '^ 

Section 201 of the Task Force Code would repeal all the 
Administrative Procedure Act exemptions from the requirements 
of notice and opportunity for public participation. In addition, 
it would replace the exception for situations in which the agency 
finds that these requirements are 'impracticable, unnecessary, or 
contrary to the public interest" with a provision permitting 
emergency rules (authorized in less general terms) which would 
be effective for not more than 120 days. 
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The recommended resolution recognizes that the Adminis- 
trative Procedure Act exemptions are too broad. It would appear, 
for example, that with few if any exceptions the requirements of 
notice and public participation should apply to the formulation 
of rules of procedure governing formal proceedings. The exten- 
sion of such requirements to all instances of informal rule-making 
in the fields and of the types presently exempted would, however, 
in many instances involve delay and expense disproportionate to 
the public interest, including the prohibitive expense of providing 
greatly increased agency personnel to handle the prescribed pro- 
cedures. The problem is one of selection; and the recommended 
resolution therefore proposes eliminating Administrative Pro- 
cedure Act exemptions ''in appropriate instances," where it may 
be done '' without occasioning delay or expense disproportionate 
to the public interest." How this is to be accomplished must, we 
believe, be left to the ultimate process of statutory revision re- 
ferred to above. The Committee recommends leaving to that 
process also the consideration of detailed changes that the Task 
Force Code would make in the provisions of the Administrative 
Procedure Act as to procedure on informal rule-making. 

Task Force Recommendation 32 recognizes the considerations 
discussed above by adding the phrase ''wherever practicable." 
Commission Recommendation 33(a), on the same subject, does 
not use that phrase. 

Comment on Hesoluiion 2.2(c) 

* * • 

(c) Making applicable to formal rule-making proceedings the 
principle of separation of functions now established by the 
courts and by Section 5(c) of the Administrative Procedure 

Act. 

* * * 

The separation-of -functions provisions of Section 5(c) of the 
Administrative Procedure Act apply only to formal adjudication. 
This resolution would extend their, application to formal rule- 
making as well. Our recommendation in this regard is related 
to our reconmaendation (Resolution 2.2(a) above) that there be 
excluded from the category of formal rule-making instances where 
prescribed rule-making hearings are intended by the Congress 
to be of the legislative type, to which separation of functions 
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would be clearly inappropriate. If formal rule-making is defined 
as we have recommended, we think it appropriate that separation- 
^of-functions provisions should be made applicable by the general 
procedural statute. If, in instances where a particular statute 
requires that rules be predicated on the record of a hearing, such 
application would be unwise (as has been argued with respect to 
the so-called ^'promulgation hearings" under the Agricultural 
Marketing Agreement Act of 1937), such instances should be 
taken care of by seeking amendment of the particular statute to 
eliminate the ''on the record" requirement or to incorporate an 
appropriate specific exemption. 

Commission Recommendation 33(c), Task Force Recommen- 
dation 35, and Section 204(c) of the Task Force Code deal with, 
the extension of separation-of-functions requirements to formal 
rule-making. 

Hearings and Determinations 

2. RESOLVED, Thai the American Bar Association sponsors 
the enactment of a comprehensive Code of Federal Administrative 
Procedure which will, among other features: 

* * ♦ 

2.3 HEARINGS AND DETERMINATIONS.— Pro- 
vide for improvements in the administrative hearing 
and decision processes by — 

(a) Making applicable to agency members, in formal 
adjudication and formal rule-making, the prin- 
ciple of separation of functions now established 
by the courts and by Section 5(c) of the Adminis- 
trative Procedure Act. 

(b) Providing that in formal adjudication the rules of 
evidence and requirements of proof shall conform, 
to the extent practicable, with those in civil non- 
jury cases in the Federal courts. 

(c) Providing that in formal adjudication and formal 
rule-making, where the agency has not presided 
at the hearing, the hearing officer who has pre- 
sided shall make and file an initial decision. 

(d) Providing that in formal adjudication the hearing 
officer's findings of evidentiary fact, as distin- 
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guished from ultimate conclusions of fact, shall 
not be set aside by the agency on review of the 
hearing officer's initial decision unless such find- 
ings of evidentiary fact are contrary to the weight 
of the evidence. 



Comment on Resolution 2.3(a) 



(a) Making applicable to agency members, in formal adjudica- 
tion and formal rule-making, the principle of separation of 
functions now established by the courts and by Section 5(c) 
of the Administrative Procedure Act. 



The separation-of-functions provisions of Section 5(c) of the 
Administrative Procedure Act are, by its terms, not ** applicable 
in any manner to the agency or any member or members of the 
body comprising the agency." This resolution would extend their 
application to action by agency members in both formal adjudica- 
tion and formal rule-making. 

In the sphere of its present application, Section 5(c) of the 
Administrative Procedure Act provides that a deciding officer 
shall not (except in the disposition of ex-parte matters as author- 
ized by law) consult any person or party on any fact in issue 
unless upon notice and opportunity for all parties to participate; 
prohibits participation in the decision process by any officer or 
employee of the agency who has had anything to do with the 
particular case or any factually related case ; and provides that 
no deciding officer shall be responsible to or subject to the super- 
vision or direction of any officer, employee, or agent engaged in 
the perf orma.nce of investigative or prosecuting functions for 
the agency. Section 204(c) of the Task Force Code would con- 
tinue the Administrative Procedure Act prohibitions, and would 
add a more drastic limitation on the decision process by pro- 
hibiting deciding officers (including agency members) from per- 
mitting any other agency officer or employee, except members of 
independent review staffs, to participate in any way in the formu- 
lation of findings or decisions. 
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The recommended resolution, towever, would apply to agency 
members only the separation-of-functions provisions which cur- 
rently are included in the Administrative Procedure Act. 

Commission Recommendation 37 and Task Force Recommen- 
dation 41 deal with the application of separation-of-functions 
requirements to agency members. 

Commeni on Resolution 2.3(b) 



(b) Providing that in formal adjudication the rules of evidence 
and requirements of proof shall conform, to the extent prac- 
ticable, with those in civil non-jury cases in the Federal 
courts. 



The intent and effect of this resolution is to make Federal 
Rule 43, with one qualification, applicable to the admission of 
evidence in formal agency proceedings. The general objective 
of Rule 43, to admit evidence which is relevant and material, is 
equally desirable in agency hearings. Under Rule 43 the intent 
is to liberalize admissibility and the practice is to resolve a doubt 
in favor of admitting the evidence. Also, a court is allowed great 
latitude on determining admissibility, particularly in non-jury 
cases. These conditions are entirely suited to the admissibility 
of evidence in agency hearings. 

The requirement that agency rules governing methods of 
proof and admissibility of evidence be published is conveniently 
and appropriately met by cross-reference to Rule 43. This is now 
done by some of the major agencies, i.e., Federal Communica- 
tions Commission, 47 CF'R 1.871; Interstate Commerce Commis- 
sion, 49 CFR 1.75 ; and National Labor Relations Board, 29 CFR 
102.39. As to the NLRB, Rule 43 is made applicable by statute, 
29 U.S.C. 160'(b). The practice is essentially the same in other 
agencies, e.g., F.T.C. Our resolution would merely make that 
which is now in effect in some agencies a uniform requirement 
among all. 

Our resolution includes the qualification, *Ho the extent prac- 
ticable", which is in both Commission Recommendation 42 and 

26 



Task Force Recommendation 47. The need or desirability of this 
qualification is open to question. It may be desirable as a safety 
valve. It may be undesirable if it leads to more uncertainty and 
lack of uniformity. Since such a qualification is now employed, 
we are willing to accept the Commission recommendation and 
leave to the future any corrective action as may be needed. If an 
agency's exceptions under the to-the-extent-practicable phrase 
are published in its rules of practice, uncertainty from this source 
will not be a problem. 

The Committee believes that the need for sound rules gov- 
erning the admissibility of evidence and establishment of proofs 
is just as essential in formal agency cases as in civil non-jury 
cases and that like application of Rule 43 to both is workable 
and desirable. The liberality now allowed under Rule 43 on 
admission of evidence has rendered obsolete whatever justifica- 
tion previously existed for a dichotomy between courts and agency 
hearings in the rules of admissible evidence. 

The only difference in substance between Commission Recom- 
mendation 42 .and Task Force Recommendation 47 is that the 
Commission provides expressly that the admission of inadmissible 
evidence should not be reversible error. The Committee believes 
such exception to be unnecessary in view of the doctrines of 
prejudicial error. No such exception is found in existing agency 
rules, supra. And in agency proceedings it is unlikely that a 
review on a ruling admitting evidence will be disassociated from 
the effect given to the findings on such evidence. In any event, 
the failure to include such exceptions in the Committee's resolu- 
tion does not mean that we are now urging new law making the 
act of admitting inadmissible evidence reversible on appeal — 
unless, in a particular case, such is found to be not merely error 
but clearly prejudicial error. The major concern in this regard 
is not that of letting in inadmissible evidence, but rather it is 
the all too prevalent tendency of failing to rule out that which is 
not relevant or material. 

The situation to which the above resolution is addressed will 
also be substantially improved by adoption of the Hearing Com- 
missioner system elsewhere recommended in this report. 
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Comment on Resolulion 2.3(c) 



(c) Providing that in formal adjudication and formal rule-mak- 
ing, where the agency has not presided at the hearing, the 
hearing officer who has presided shall make and file an 
initial decision. 



Section 206(b) of the Task Force Code includes a provision 
in accord with the recommended resolution. This would effect 
a change in the existing procedure under Section 8(a) of the 
Administrative Procedure Abt, which permits the agency, in 
specific cases qr by general rule, to require the entire record of 
a hearing before a hearing officer other than the agency to be 
certified to the agency for. initial decision. 

This recommendation is related to other recommendations, 
dealt with elsewhere in this report, to improve the quality and 
status of hearing officers. Assuming that these are put into effect, 
we can see no persuasive reason why an agency should be per- 
mitted to have certified to it for its own initial deci'siori the record 
of a formal hearing, adjudicatory or rule-making, which has been 
presided over by a hearing officer. 

Task Force Code Section 206(b) follows Task Force Recom- 
mendation 48, which was among those not adopted by the 
Commission. 

Comment on Resolution 2.3(d) 



(d) Providing that in formal adjudication the hearing officer's 
findings of evidentiary fact, as distinguished from ultimate 
conclusions of fact, shall not be set aside by the agency on 
review of the hearing officer's initial decision unless such 
findings of evidentiary fact are contrary to the weight of the 
evidence. 



This resolution deals with subject-matter that would be dealt 
with otherwise by Section 206(c) of the Task Force Code, which 
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would, both in formal adjudication and in formal rule-making, 
limit the scope of agency review of initial decisions of hearing 
officers, ''except for questions of policy committed to the deter- 
mination of the agency hy the Congress," to the scope of judicial 
review of agency determinations. For several reasons we are 
not in accord with this proposal. 

The questions with which administrative adjudication deals 
differ in many instances from the justiciable questions dealt 
with by the courts ; and the relation of an administrative agency, 
responsible for the administration of the statute pursuant to 
which it acts, to the hearing officers whose determinations are 
subject to its review differs from the relation of an appellate 
court to a trial court. These factors are recognized in the Task 
Force Code proposal by its exception of ''questions of policy 
committed to . . . the agency"; but in our view the exception 
is neither precise enough nor broad enough to meet the problem. 
What should in our view be accomplished is to require that due 
weight be given by the agency to the kind of evidentiary findings 
of fact by the hearing officer, which he, having presided at the 
hearing, should be in the better position to decide. This would 
be accomplished by the recommended resolution. 

The recommended resolution would apply only to formal 

" adjudication, and not to formal rule-making. In support of this 

conclusion we quote from the Task Force Report (page 204) : 

"... Rules may be adopted after participation in the 
process by persons affected by the rules, or even after 
formal hearing. In either event, the making of the rule 
involves policy considerations which justify independent 
appraisal of pertinent facts and circumstances by the 
agency. In the review of initial decisions in rule making, 
agencies should therefore have all the powers which they 
would have in making the initial decisions themselves.". 

Task Force Code Section 206(c) follows Task Force Recom- 
mendation 49, which was among those not adopted by the Com- 
mission. 
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Judicial Review 

2. RESOLVED, That the American Bar Association sponsors 
the enactment of a comprehensive Code of Federal Administrative 
Procedure which will, among other features: 

* * * 

2.4 JUDICIAL REVIEW,— Provide for more effective 
judicial review of agency proceedings by — 

(a) Providing that the scope of judicial review of 
agency determinations of fact in formal proceed- 
ings be equivalent to the scope of review by the 
United States Courts of Appeals of determinations 
of fact by United States District Courts in civil 
non-jury cases. 

(b) Providing that statutory interpretation in the 
course of agency adjudication be subject to full 
judicial review. 

(c) Extending the scope of judicial review of the exer- 
cise of agency discretion by authorizing judicial 
review where agency action constitutes an abuse 
or clearly unwarranted exercise of discretion. 

(d) Authorizing reviewing courts, subject to appro- 
priate safeguards and upon a showing of irrepa- 
rable damage, to enjoin at any stage of an agency 
proceeding agency action clearly in excess of con- 
stitutional or statutory authority. 

(e) Providing for a prompt judicial remedy for every 
legal wrong resulting from agency action or inac- 
tion except where the Congress has expressly pre- 
cluded judicial review. 

Comment on Resolution 2.4(a) 

* * * 

(a) Providing that the scope of judicial review of agency deter- 
minations of fact in formal proceedings be equivalent to the 
scope of review by the United States Courts of Appeals of 
determinations of fact by United States District Courts in 

civil non-jury cases. 

* * * 

Under Section 10(e) of. the Administrative Procedure Act, 
administrative agency determinations of fact will be set aside by 
a reviewing eonrt only if such determinations are not supported 
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by ''substantial evidence" on the record considered as a whole. 
Determinations of fact by United States District Courts in civil 
non-jury cases will be set aside on appeal if they are fonnd by 
the Courts of Appeals to be ''clearly erroneous." The recom- 
mended resolution would substitute for the "substantial evidence" 
test in the review of agency determinations of fact the "clearly 
erroneous" test applied in judicial proceedings. 

The Task Force Eeport says (page 209): "Judicial review 
of agency action does not mean [which we take to mean ' ' should 
not permit"] the substitution of judicial judgment for adminis- 
trative judgment." With this we agree, especially since admin- 
istrative adjudication is often only part of a larger regulatory 
process, which would be unduly impeded if rational agency judg- 
ment could be superseded by judicial judgment. It is our view 
that the "clearly erroneous" test can be applied in judicial 
review without the substitution of judicial judgment for agency 
judgment; and we believe that it is desirable by way of simplifi- 
cation to have the same test applied in judicial review of agency 
fact determinations and appellate review of trial court fact 
determinations. 

Section 207(f) of the Task Force Code uses the language: 
"clearly erroneous in view of the reliable, probative, and sub- 
stantial evidence on the whole record." The recommended 
resolution is not intended to incorporate this language which, 
being wholly new, might well lead to confusion rather than 
simplification., 

Commission Recommendation 44 and Task Force Recommen- 
dation 52 rehite to this subject. 

One member of the Committee is opposed to Resolution 
2.4(a), which recommends that the "clearly erroneous" test be 
substituted for the "substantial evidence" test as the scope of 
judicial review of agency determinations of fact in formal pro- 
ceedings. It is the view of a majority of the Committee that 
the scope of judicial review of agency determinations of fact 
should be as broad as the scope of review of the findings of fact 
of the United States District Courts in civil non-jury cases. See 
F.R.C. 53(a) and 53(e). The "clearly erroneous" test is not a 
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new test. It has been used for years by the United States Courts 
of Appeals in reviewing the findings of fact of the District Courts 
in civil non-jnry cases. In the application of the test, we do not 
think the Conrts of Appeals have been substituting their judgment 
for the judgment of the District Courts. Any apprehension that 
the Courts of Appeals would substitute their judgment for admin- 
istrative judgment when reviewing agency determinations we 
believe is without foundation. 

Comment on Resolution 2.4(b) 



(b) Providing that statutory interpretation in the course of 
agency adjudication be subject to full judicial review. 



Beginning with Gray n, Powell, 314 U.S. 402, and National 
Labor Relations Board v. Hearst Publications, Inc., 322 U.S. Ill, 
the courts have developed a doctrine whereby in some instances 
statutory interpretation in the course of administrative agency 
adjudication, especially where there is involved *' specific appli- 
cation of a broad statutory term," is subject only to strictly 
limited judicial review, ix., is to be accepted by the reviewing 
court *'if it has warrant in the record and a reasonable basis in 
law." "When the Administrative Procedure Act was enacted it 
was thought that the provisions of Section 10(e) would have the 
effect of overruling this doctrine; but they have not been given 
that effect. 

In our view the doctrine is dangerous in its potentialities 
and accomplishes- little of affirmative value that could not be 
accomplished by the established doctrine that courts, free to reach 
their own conclusions on statutory interpretation, will nevertheless 
give weight to an administrative interpretation. The doctrine 
would be overruled by a provision of Section 207(g) of the Task 
Force Code providing that a reviewing court ^* shall determine all 
relevant questions of law and interpret any constitutional and 
statutory provisions involved, and . . . shall apply such determina- 
tion to the facts duly found or established . . .". This we consider 
a desirable result. 
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Comment on Resolution 2.4(c) 



(c) Extending the scope of judicial review of the exercise 
of agency discretion by authorizing judicial review where 
agency action constitutes an abuse or clearly unwarranted 
exercise of discretion. 



With respect to the exercise of agency discretion, Section 
10(e) of the Administrative Procedure Act authorizes judicial 
review of ** abuse of discretion." We are in agreement with the 
extension proposed by Section 207(f) of the Task Force Code, 
which would authorize judicial review also where the exercise 
of discretion is ' * clearly unwarranted. ' ' 

One of the reasons for committing fields of government to 
agency action is the necessity for the exercise of informed dis- 
cretion. Thus, the question whether a public utility should be 
permitted to discontinue, or required to extend, its services in- 
volves discretionary considerations that cannot appropriately be 
exercised either legislatively or judicially. It is clear, on the other 
hand, that undefined or uncontrolled discretion is subject to abuse, 
and that the possibility of abuse should be minimized, so far as 
practicable, by appropriate controls. In our view the recommended 
resolution would effect an appropriate control. 

Task Force Recommendation 52 bears generally on this 
subject. 

Comment on Resolution 2.4(d) 



(d) Authorizing reviewing courts, subject to appropriate safe- 
guards and upon a showing of irreparable damage, to enjoin 
at any stage of an agency proceeding agency action clearly 
in excess of constitutional or statutory authority. 



If an administrative agency undertakes action clearly in 
excess of its constitutional or statutory authority, and if such 
action would involve irreparable damage to the party against 
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whom it is taken, it is in our view desirable that a judicial 
proceeding should be available whereby the party may protect 
himself against such damage. With the limitations stated in the 
recommended resolution, moreover, it is our view that this pro- 
cedure would be consistent with the proper application of the 
doctrine of exhaustion of administrative remedies. 

Commission Eecommendation 48 is in accord. Task Force 
Recommendation 60, and Section 208(g) of the Task Force Code, 
deal with this subject in different terms. 

Commenl on Resolution 2.4(e) 



(e) Providing for a prompt judicial remedy for every legal 
wrong resulting from agency action or inaction except where 
the Congress has expressly precluded judicial review. 

The recommended resolution is in accord with a provision of 
the introductory paragraph of Section 10 of the Administrative 
Procedure Act, which excepts from the judicial review provisions 
of that section instances where ^* statutes preclude judicial re- 
view." Section 207 of the Task Force Code would subject to 
judicial review all agency action, including all instances where 
judicial review is now precluded. 

We agree that statutory preclusion of judicial review can be 
justified in any instance only by the strongest arguments of 
policy. We do not agree that the possibility of precluding judicial 
review should be foreclosed by an all-inclusive provision, as the 
Task Force Code proposes. It is not, for example, clear to us 
that Selective Service classifications could consistently with the 
public interest be subjected to regular judicial review proceedings 
{cf, Estep y,' United States, 327 U.S. 114). We believe that this 
and other instances must be decided by the Congress on an 
individual basis. 

Section 207 of the Task Force Code follows in this respect 
Task Force Eecommendation 50. Commission Recommendation 
43 is in accord with the reconamended resolution. 
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OFFICE OF ADMINISTRATIVE PROCEDURE AND LEGAL SERVICES 

Resolution 3 

3. RESOLVED, That the American Bar Association recom- 
mends the esitablishment within the executive branch of the Gov- 
ernment, buit independent of any department or agency thereof, 
of an Office of Administrative Procedure and Legal Services hav- 
ing major functions and divisions as follows: 

(a) A Division of Administrative Procedure to coordinate at 
injter- agency level procedural rules and public informa- 
tion practices, to examine the state of agency hear- 
ing dockets, and to provide assistance and obtain infor- 
mation as to agency needs on these and related matters 
of administrative procedure. 

(b) A Division of Hearing Commissioners to appoint, assign, 
and administer revised laws governing. Hearing Com- 
MLiissioners (now trial examiners). 

(c) A Division of Legal Services to administer the laws gov- 
erning a newly-established civilian legal career service 
and a simplified classification system for civilian attor- 
ney positions. 

3.1 PRESIDENT'S CONFERENCE.— RESOLVED 
FURTHER, That the American Bar Association 
commends the work of the President's Conference 
on Administrative Procedure in its studies and re- 
ports on various aspects of administrative procedure 
and recommends that such Office of Administrative 
Procedure and Legal Services be utilized to coordinate 
iniiplementalion of the proposals of that Conference. 

3.2 HEARING COMMISSIONERS.— RESOLVED 
FURTHER, That the American Bar Association be- 
lieves that all agency hearing officers, other than 
agency members, should be designated "Hearing 
Commissioners" and that, to assure their competence 
and independence of judgment, statutory provision, 
as explicit as practicable, should be made for their 
tenure, status, compensation, assignment, and grounds 
for removal, and for "grandfather" rights for incum- 
bent trial examiners. 

3.3 LEGAL CAREER SERVICE.— RESOLVED 
FURTHER, That in the opinion of the American 
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Bar Associalion a legal career service for all civilian 
atlorneys, with certain specified exceptions, should be 
established in the executive branch of the Govern- 
ment; that performance of professional duties by 
attorneys in agencies should be in full recognition of 
their responsibilities as members of the legal profes- 
sion; and that, absent a strong showing to the con- 
trary with respect to particular positions, the legal 
staffs of each agency should be integrated under the 
professional supervision of a chief legal officer of 
such agency. 

Comment on Resolution 3 — General 

The first part of the above resolution contemplates estab- 
lishing a new independent Federal agency* for three separate 
but related purposes. Any one of these purposes, in the opinion 
of the Committee, warrants creating such a new agency. This 
proposal is greatly fortified by the advantages offered in combin- 
ing the three related functions into one agency which at the same 
time overcomes serious disadvantages inherent in other proposals 
including some features of the Hoover Commission's recommen- 
dations on these matters. 

Comment on Resolution 3(a) and 3.1 — ^Administrative Procedure 

Although the Administrative Procedure Act applies hori- 
zontally throughout the executive branch of the Grovernment, there 
is no centralized of&ce to coordinate activities and information 
under this statute. This important Act has been deprived of any 
agency-sponsor. The proposed Office would fill this vacuum. Its 
Division of Administrative Procedure would provide a single 
source of information on common procedural matters, coordinate 
agency procedural rules and practices, and furnish assistance on 
these matters to the several agencies, to the Committees of the 
Congress and to the public at large. This Office, in collaboration 
with agencies, could effectively stimulate uniformity in practice 
and procedure and in public information practices. Fulfillment 



* The recommended Office of Administrative Procedure and Legal 
Services is to be distinguished from' the Office of Legal Services and 
Procedure recommended by the Hoover Commission and its Task Force. 
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of these purposes would not effect any transfer of functions or 
affect the jurisdiction of any existing agency. The reasons origi- 
nally advanced in 1941 for an Office of Federal Administrative 
Procedure, as set forth in the final report of the Attorney Gen- 
eral's Committee on Administrative Procedure, are still valid. 



-'? 



The important purposes which such an Office could perform 
and which are not now being achieved are restated in Hoover 
Commission and Task Force Recommendations 49 and 61, respec- 
tively, except that those recommendations would place within the 
Department of Justice the office recommended by them. However, 
in view of the clearly inter-agency character of such an Office, 
your Committee, for this and other reasons, does not believe that 
it should be established within the Department of Justice. A 
decade of experience under the Administrative Procedure Act 
strongly supports creating such an Office, preferably as an inde- 
pendent agency. The above proposed resolution reaffirms the 
position taken by the American Bar Association in 1941, as 
reflected in testimony presented before the Congress by then 
President Lashly, and others, in support of S. 674 and S. 675 
(77th Cong., First Session), both of which bills proposed an 
Office of Federal Administrative Procedure (see 22 ABA Jour. 
230).* 

The report of the President's Conference on Administrative 
Procedure sets forth some 22 recommendations to the Federal 
Agencies dealing with agency proceedings, delays, expense and 
volume of hearing records, uniform rules, and related matters. 
The momentum of this two-year study has been largely dissipated 
by reason of the absence of any centralized agency to coordinate 
and follow through on this work. Your Committee believes that 
the independent Office recommended by it could perform a valuable 
service in fostering implementation of the President's Conference 
recommendations to the agencies. 



* The Committee does not support the form of organization of such 
an office as proposed in 1941, which was to be headed by a Court of 
Appeals Judge, the Director of the Administrative Office of the United 
States courts, and a Director of Federal Administrative Procedure. 
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Comment on Resolution 3(b) and 3.2 — Hearing Commissioners 

The second major purpose of the proposed Office is to appoint 
and assign Hearing Commissioners and to administer the laws 
governing them which this Committee urges be revised in sub- 
stantial features as outlined below. This proposal would divest the 
Civil Service Commission of its functions respecting trial exam- 
iners and would confer such functions, revised and augmented 
as hereinafter outlined, upon the proposed new Office. 

Our recommendation is entirely consistent with the previous 
resolution adopted by the Association in March 1954 at the Atlanta 
meeting (79 ABA Report 500) wherein the Association advocated, 
among other things, the independent appointment of Federal 
hearing officers, but left open whether this should be done by 
an independent office of Federal administrative procedure, by 
Presidential appointment, or by other appropriate means. 

Our proposal is in accord with Hoover Commission Recom- 
mendation 52 in urging removal of this function from the Civil 
Service Commission, but is not in accord with that part of the 
Hoover Commission recommendation on this subject which would 
attach administrative control and direction of Hearing Commis- 
sioners to the Administrative Court recommended by the Com- 
mission and the Task Force. Apart from the fact that later in 
this report we recommend leaving open the question whether 
there should be one such specialized court or more than one, we 
believe that the appointment and regulation of some 300 Hearing 
Commissioners in more than 20 Federal agencies is not compatible 
with the judicial status of any such court and that it would be 
highly inadvisable to encumber such a court with these involved 
administrative responsibilities. 

Your Committee believes that the best method of implement- 
ing the Association's 1954 resolution on this subject is by means 
of an independent Office as herein proposed. It will be recalled 
that under the 1941 proposal by the Attorney General's Committee 
for an Office of Administrative Procedure, which was then spon- 
sored by this Association, such office was to be empowered to 
appoint trial examiners as its second major function. This was 
not done. Instead the Congress finally vested this function in 
the Civil Service Commission by Section 11 of the Administrative 
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Procedure Act. This solution has proved to be unsatisfactory, 
largely, in our view, because the methods by which the Civil 
Service Cominission traditionally conducts its general personnel 
functions are not well suited to this field. Widespread dis- 
satisfaction Anth existing arrangements strongly supports a re- 
examination of this very important subject. In this respect we 
differ with the report of the President's Conference which by a 
divided vote recommended leaving this function with the Civil 
Service Commission, to be administered by a Bureau of Hearing 
Examiner Administration. 

In any new legislation on this subject, we believe it is impera- 
tive that, to the fullest extent practicable, the basic elements of 
employment and status of Hearing Commissioners, including ap- 
pointment, assignment, tenure, compensation, and removal, should 
not be left for administrative regulation but should be specified 
by the Congress. We would add to this specification a require- 
ment that new legislation should be as explicit as practicable in 
providing an appropriate *' grandfather clause" covering fully the 
rights of incumbent trial examiners. 

During recent years the great increase in agency proceedings 
has resulted in an increasing number of cases being conducted 
before trial examiners. In some agencies, (practically no hearings 
are now tried at the agency level. This trend makes it essential 
that more adequate provision be made to assure a high competence 
of Hearing Commissioners and a status which will not impair 
their independence of judgment in the conduct of hearings and 
the preparation of findings of fact. For these reasons your 
Committee believes that the recruitment and appointment of 
Hearing Comcmissioners is a unique and specialized function 
which should be performed by an independent Office with special- 
ized qualifications. We believe further that Hearing Commis- 
sioners, although freed of administrative control and direction of 
a particular agency, should nevertheless be assigned to agencies 
on a continuing basis, subject only to transfer among the agencies 
as efficiency in operations requires. This arrangerrient will pre- 
serve the independent status of the Hearing Commissioner but 
at the same time will permit utilization of particular knowledge 
and experience in any specialized field of regulation. Also, your 
Committee believes that, since the function of the Hearing Com- 
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missioner is exclusively judicial in character, it should be required 
that newly selected Hearing Commissioners be members of the bar. 

Adoption of the above recommendations with respect to 
Hearing Commissioners would, in our view, substantially improve 
the conduct of agency proceedings. 

Comments on Resolution 3(c) and 3.3 — Legal Career Service 

The Federal Government is a large employer of attorneys 
who are engaged in the performance of legal services. Full 
recognition should be given to their professional status. We 
believe that Grovernment employment is not inconsistent with the 
responsibilities and obligations of the legal profession. These 
need not and should not be curtailed by Grovernment employment. 

Contrary to general assumption, Government lawyer positions 
are not under Civil Service. No organization or system presently 
exists for the recruitment or selection of lawyers for Federal 
service. A merit career system is virtually non-existent. There 
is no agency which has broad professional direction over adminis- 
tration of Government legal services. Fulfillment of basic needs 
in this area would be the third major objective of the proposed 
Office. 

Your Committee's proposal is in substantial accord with the 
Hoover Commission report on this subject, except that we do 
not believe that these functions should be exercised by the Depart- 
ment of Justice. The recruitment and administrative control of 
lawyers in Government service cut horizontally across the lines 
of all departments and operating agencies. Therefore, it would 
not, in our judgment, be either appropriate or acceptable to vest 
these functions in any one of them. We believe that these func- 
tions can be effectively and satisfactorily carried out only by a 
newly-established independent Office. 

Once it is accepted that there should be a Federal legal career . 
service and that this service should be administered by an inde- 
pendent Office, as herein recommended, the details of implementing 
this program involve no substantial issues or difference of views 
and, in general, your Conunittee subscribes to the details of the 
program as "contemplated by the Hoover Commission report. We 
do, however, wish to emphasize certain points of special 
significance. 
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Although the lawyers in most agencies report to a chief 
law officer, having the title of ** Solicitor" or **G-eneral Counsel", 
this arrangement is not followed in a nnmber of agencies. We are 
strongly of the view that the legal staffs of each agency should be 
integrated and that the lawyers who are performing the legal 
services within an agency should be professionally responsible to 
the chief legal officer of that agency. 

We do not agree that every position, irrespective of the grade 
or responsibility in the legal service, should be subject to examina- 
tion or be a part of the career system.* Numerous situations 
arise where the Government needs to obtain services of lawyers 
who are in private practice and have certain extensive experience. 
It is not feasible to provide suitable examinations or rating 
techniques for such positions. Moreover the chief legal officer 
should have freedom of choice in selecting his senior assistants 
(within the two highest grades). 

The legal career service above proposed contemplates enact- 
ment of a classification statute for attorneys and a performance 
rating statute appropriate for the legal service. At the present 
time, Government attorneys are variously classified in Grades 5 
to 18. Obviously, this complex system is not suitable to legal 
services and the distinctions are so minute and difficult to apply 
that inequities exist not only among agencies but within the same 
agency. Under the proposed classification statute for attorneys 
there would be only five grades, the highest being that of senior 
attorney. The Hoover Commission report discloses that studies 
of the present Performance Rating Act as applied to attorneys 
have shown that it has not proven satisfactory. Your Committee 
is in agreement with Eecommendations 13 and 16 of the Hoover 
Commission proposing a simplified attorney classification system 
and a new performance rating act for lawyers in the career 
service. 

There is general agreement that in any legal career service 
equitable provision should be made for some security of tenure 
and for removal proceedings for cause. The Lloyd-LaPoUette 
Act, which calls merely for a statement of charges in writing and 



* Certain exceptions are obvious, e,g. legal assistants to agency mem- 
bers, high level policy officials, and lawyers who are performing purely 
administrative work. 
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reasonable opportunity to reply, and which in application is not 
effectively related to ability or merit, is presently applicable only 
to a few attorney positions. The Task Force (Recommendation 
18) concluded that attorneys should be exempt from the Act and 
favored a new statute. The Hoover Commission (Recommenda- 
tion 14) expressed a preference for making the Act applicable to 
all attorneys in the career service but with changed rules. We 
support the Hoover Commission proposal except that we believe 
the probationary period for attorneys should be set at two years 
instead of three and that the revised regulations on this subject 
should be issued and administered by the above recommended 
independent Office. 

We believe the Association at this time should strongly 
support the establishment of a merit legal career service in the 
Federal Government having the features outlined above. Our 
resolution also gives support to the Task Force in its Recom- 
mendation 19 to the effect that the performance of duties by 
attorneys in the Federal agencies should be in full recognition of 
their responsibilities as members of the legal profession. 



SPECIALIZED COURTS 
Resolution 4 

4. SPECIALIZED COURTS.— RESOLVED, That the 
American Bar Association recommends to the Congress the estab- 
lishment, by amendment of Title 28 of the United States Code, of 
one or more courts of special jurisdiction within and as part of the 
judicial branch of the Government, such courts to have original 
jurisdiction in specified cases to ensure the tradition of independ- 
ence in areas presently subject to administrative action equivalent 
to judicial action in courts of general jurisdiction, and their final 
orders and judgm.ents to be subject to review by the Courts of 
Appeals; and that there be transferred to divisions of a single such 
court or to several such courts: 

(a) Limited jurisdiction in the trade practice field with re- 
spect to certain powers now vested in the Federal 
Trade Commission and in certain other agencies. 

(b) The jurisdiction now vested in the National Labor Re- 
lations Board over the adjudication of representation 
and unfair labor practice cases. 

(c) Such other adjudicatory functions as the Congress 
may from time to time determine. 
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4.1 TAX COURT.— RESOLVED FURTHER, That ihe 
American Bar Association recommends to the Congress 
that the Tax Court of the United States be removed 
from the executive to the judicial branch of the Gov- 
ernment as a court of original jurisdiction, and that this 
result be achieved by amendment of Title 28 of the 
United States Code. 

Comment on Resolution 4 — General 

This Committee concurs in principle with Commission Becom- 
mendation 51, providing for the establishment of a court of special 
jurisdiction to insure the tradition of independence in areas of 
action adjudicatory in the judicial sense, except that (a) we do 
not think that decision should he made at this time as to whether 
there should be a single such court or two or more such courts; 
and (b) we are of the opinion that such court or courts should be 
established as trial courts of original jurisdiction in specified cases 
within and as a part of the judicial branch of the Grovernment. 
This should be accomplished, in our view, by appropriate amend- 
ment to Title 28 of the United States Code. Final orders and 
judgments of such court or courts should be subject to review by 
the several United States Courts of Appeals. 

Commission Eecommendation 51 suggests that the Congress 
should study and determine whether the court it recommends 
'* should have original or appellate jurisdiction '\ We think such 
a study is unnecessary. We concur in the view expressed in 
recent years by the Judicial Conference of the United States, the 
Standing Coramittee on Jurisprudence and Law Reform, the 
Section of Administrative Law, and the Section of Judicial Admin- 
istration, that appellate jurisdiction had best be left unchanged. 
This view is in accord with Task Force Recommendations 63 
and 64. 

The court or courts of original jurisdiction that we reconunend 
should, in our view, be ambulatory so that so far as possible cases 
would be heard in the district or region where they arise. 

Where the machinery of administrative action is essentially the 
machinery of litigation and adjudication, in substance equivalent 
to judicial adjudication, the arguments for a full separation of 
functions are strongest and those against that course weakest. 
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The primary argument for transfer of such adjudicatory 
functions from agencies to courts is that litigation and adjudica- 
tion, as such, can be done better by judicial than by administrative 
bodies, with better assurance of considered action and a greater 
confidence on the part of the litigants that they are being im- 
partially dealt with. 

The primary argument against such a separation of functions 
is that it would unduly impede administrative responsibility and 
effectiveness. That argument is entitled to prevail where admin- 
istrative action is essentially regulatory. The argument is, how- 
ever, not properly applicable where the administrative action is 
in essence not regulatory but adjudicatory in the judicial sense and 
where such adjudication is not an integral part of a larger 
regulatory process. 

The argument is made, also, that transfer of adjudicatory 
functions to the courts would be at the expense of an expertness 
in adjudication in specialized fields. That argument is met by 
vesting adjudication in such specialized fields in specialized courts. 
Specialized expertness can, moreover, be furthered in appropriate 
instances through the process of specialized litigation in which 
the administrative agency, familiar with the field and with 
adequate powers of investigation, can present all relevant factors 
for consideration by the specialized court. 

The dividing line suggested by the recommended resolution 
is between functions essentially adjudicatory in the usual sense 
and those essentially regulatory. The two areas of adjudication 
presently recommended for transfer to a specialized court or 
courts fall within the first category. Other transfers should be 
effected as the Congress explores the field and finds other ad- 
judicatory functions to be within that category. 

In one form or another, and beginning as far back as 1936, 
the matter of establishing Federal administrative courts has been 
a subject of recurring consideration by this Association (see, for 
example. Vol. 61, ABA Eeports, at pp. 217-221, 231-234, and 720). 

Comment on Resolution 4(a) — Trade Ptactices 

Unfair trade practice and restraint of trade proceedings, 
now conducted by the Federal Trade Commission and, in some 
instances, by other Federal agencies involve, in our judgment, 
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adjudicatory functions which, in accordance with the criteria 
stated above, should appropriately be vested in a specialized court. 
The resolution so recommends. 

An additional advantage of such transfer would be the central- 
ization in one tribunal of the initial adjudication of similar con- 
troversies now handled by various agencies, with the related 
possibility of developing practices and procedures uniformly 
applicable and the possibility of reducing presently duplicated 
expense. 

As our earlier discussion has pointed out, the various agencies 
that presently adjudicate in this field can present to such court all 
relevant specialized considerations applicable in particular cases. 

Coiximent on Resolution 4(b) — Labor Relations 

We concur in the recommendations of the Hoover Commis- 
sion and of the Task Force that adjudication of labor relations 
matters, being also within the criteria stated above, should be 
transferred to a specialized court. 

The Hoover Commission and the Task Force have recom- 
mended that only unfair labor practice cases be so transferred to 
the administrative court recommended by them (see, for example, 
Commission Recommendation 51). In our view, the questions 
involved in representation cases and those involved in unfair 
labor practice cases are so closely related that both types of cases 
should be adjudicated by the same tribunal. For example, an 
unfair labor practice case involving refusal to bargain frequently 
concerns an earlier selection of the bargaining representative in 
the appropriate unit in a representation case. 

In our opinion, the specialized court should also have 
authority to issue temporary restraining orders or teniporary 
injunctive relief similar to that exercised under Sections 10(j) 
and (1) of Title I of the Labor-Management Relations Act, thus 
avoiding the necessity of requiring such proceedings to be held 
in District Courts, as the statute now provides. Under this plan, 
it would not be necessary, as the Hoover Commission suggests, to 
have a three-member Labor Board to conduct investigations, issue 
complaints, and present cases to the court. Such functions, being 
entirely non-judicial, could be discharged by a legal officer 
appointed by the President with the advice and consent of the 
Senate. 
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Comment on Resolution 4(c) — Other Transfers 

We emphasize that we are not recommending that the pro- 
posed specialized court or courts should have general jurisdiction 
over the judicial functions of administrative agencies but only in 
the areas which we have heretofore considered. Under our re- 
commendation, the jurisdiction of specialized courts would thus 
be confined to a specified class of controversies. 

Additional specialized courts or divisions of a single such 
court could be established from time to time, to which might be 
transferred adjudicatory functions in other special areas, such as 
deportation of aliens. 



Comment on Resolution 4.1 — United States Tax Court 

Both the Hoover Commission and its Task Force recom- 
mended that the Tax Court of the United States should be re- 
moved from the executive to the judicial branch of the Govern- 
ment (see Commission Keconamendation 51 and Task Force 
Recommendation 65). This Committee concurs in the view that 
the Tax Court should be removed from the executive branch of 
the Government to the judicial branch of the Government and, to 
this end, we recommend that this be effectuated by an appropriate 
amendment to Title 28 of the United States Code. Since we 
recommend that the House of Delegates take no present position 
as to whether there should be a single specialized court or several 
specialized courts, we do not recommend action on the proposal 
of the Hoover Commission and the Task Force that the Tax Court 
be made a division of any other tribunal. 

This Association is already on record as favoring a transfer 
of the Tax Court from the executive to the judicial branch of the 
Government. The House of Delegates, at its meeting in Seattle 
on September 9, 1948, adopted a resolution approving H.R. 7154, 
80th Cong., Second Session, which was a bill to amend Title 28 
of the United States Code so as to make the Tax Court a court of 
record and to include it in the judiciary (see Vol. 73, ABA 
Eeports, 1948, pp. 113 and 119). 
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REPRESENTATION 
Resolution 5 

5. RESOLVED, That the American Bar Association recom- 
mends the enactment of more comprehensive and explicit legis- 
lation covering rights of persons or organizations to appear and be 
represented by others before Federal agencies, giving due regard 
to appropriate distinction between legal representation and non- 
legal representation, such legislation to include the following 
features — 

(a) Thai an attorney-at-law should be entitled to appear 
for and represent other persons, parties, or organiza- 
tions, including the United States or any agency there- 
of, before any agency upon filing a statement with the 
agency that he is a member of the bar in good stand- 
ing according to the law of any state, territory, com- 
monwealth, or possession of the United States or of 
the District of Columbia, and that he is not disbarred 
or under suspension by any court; except that an 
agency may further require the filing of a power of 
attorney as a condition to the settlement of any con- 
troversy involving the payment of money, 

(b) That a person who is not an attorney-at-law should be 
permitted to appear for and represent other persons, 
parties, or organizations, including the United States 
or any agency thereof, before any agency only where 
the agency finds that such representation is appropri- 
ate and desirable in the public interest, as well as in 
the interest of the parties to the agency proceedings, 
and is not otherwise precluded by law, and the agency 
provides therefor by general rule; provided that au- 
thorization to represent others before an agency shall 
not authorize a person who is not an attorney-at-law 
to practice law. 

(c) That, except where otherwise provided by statute, the 
representation of parties in formal hearings required 
to be determined on the record, which is subject to 
judicial review, should be by an attorney-at-law, pro- 
vided that any party who is an individual may repre- 
sent himself. 

(d) That every person, party, or organization required or 
entitled to participate in any matter before an admin- 
istrative agency should have a statutory right to ap- 
pear by or with an attorney-at-law or, at his or its 
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election, by or with another person qualified pursuant 
to 5{b) and 5(c) above, 

(e) That minimum standards of conduct should be estab- 
lished by statute governing all persons permitted by 
any agency to represent private or public persons, 
parlies^ or organizations, including the United States 
and any agency thereof. 

(f ) That an attorney-at-law who has the privilege of rep- 
resentation before any Federal agency should be sub- 
ject to disciplinary control by a Federal Grievance 
Committee, through proceedings in the United States 
District Court of the judicial district in which he 
principally engages in the practice of law. 

(g) That a person who is not an attorney-at-law, but who 
is, nevertheless, permitted to engage in representation 
before an agency, should be subject to reasonable dis- 
ciplinary control by the agency. 

We proceed now to discuss the different features of Resolu- 
tion 5 designated (a) through (g), inclusive, reprinting the 
introductory paragraph of Resolution 5 and the^ particular 
feature under discussion along with our comment on that feature. 

Atlorneys-al-Law 

5. RESOLVED^ That the American Bar Association recom- 
mends the enactment of more comprehensive and explicit legis^ 
lation covering rights of persons or organizations to appear and be 
represented by others before Federal agencies, giving due regard 
to appropriate distinction between legal representation and non- 
legal representation, such legislation to include the following 
features — 

(a) That an attorney-at-law should be entitled to appear 
for and represent other persons, parties, or organiza- 
tions, including the United States or any agency there- 
of, before any agency upon filing a statement with the 
agency that he is a member of the bar in good stand- 
ing according to the law of any stale, territory, com- 
monwealth, or possession of the United States or of 
the District of Columbia, and that he is not disbarred 
or under suspension by any court; except that an 
agency may further require the filing of a po'wer of 
attorney as a condition to the settlement of any con- 
troversy involving the payment of money. 
* * * 
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Comment on Resolution 5(a) 

There is at the present time no uniform procedure with 
respect to the admission of attorneys to practice before adminis- 
trative agencies. Eleven agencies now have enrolled bars with 
formal requirements for admission to practice. The Patent Office 
has special requirements as a condition to admission. The 
Treasury Department spends hundreds of thousands of dollars 
annually on investigations, a good part of which is attributable 
to the cost of qualifying attorneys for practice. The privilege of 
admission to practice before Federal courts is usually extended 
to an attorney merely upon proof of his admission to practice 
before the highest court of the state. The privilege of appearing 
before Federal administrative agencies should be the same. 

This resolution is substantially the same as Commission 
Eecommendation 25 and Task Force Recommendation 71. 



Persons Other Than Attorneys-at-Law 

5. RESOLVED, Thai the American Bar Association recom- 
mends the enactment of more comprehensive and explicit legis- 
lation covering rights of persons or organizations to appear and be 
represented by others before Federal agencies, giving due regard 
to appropriate distinction between legal representation and non- 
legal represcmtation, such legislation to include the following 
features — 



(b) That a person who is not an attorney-at-law should be 
permitted to appear for and represent other persons, 
parties, or organizations, including the United States 
or any agency thereof, before any agency only where 
the agency finds that such representation is appropri- 
ate and desirable in the public interest, as well as in 
the interest of the parties to the agency proceedings, 
and is not otherwise precluded by law, and the agency 
provides therefor by general rule; provided that au- 
thorization to represent others before an agency shall 
not authorize a person who is not an attorney-at-law 
to practice law. 
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Comment on Resolution 5(b) 

For many years, persons other than attorneys-at-law have 
appeared in a representative capacity before agencies of the 
United States. Some agencies allow non-lawyers to appear 
merely by filing an application. A lesser number require ex- 
aminations and only three agencies conduct thorough character 
investigations of non-lawyer practitioners. The establishment 
of standards and procedures for the admission of non-lawyer 
representatives will protect both the public interest and those 
private interests which require representation. The standards 
and procedures contemplated by the resolution are intended to 
be applicable not only to non-lawyers representing private inter- 
ests but also to non-lawyers representing the public interest, 
including the Grovernment, as well. 

This resolution assumes that the mere act -of representing 
others does not necessarily constitute the practice of. law. The 
lay practitioner, however, should not be permitted any act of 
representation which involves the practice of law. 

This resolution, though not precisely in the terms of the 
related Commission Eecommendation 27 or Task Force Eecom- 
mendation 73, is believed to be entirely consistent therewith. 

Representation in Formal Hearings 

5. RESOLVED, That the American Bar Association recom- 
mends the enactment of more comprehensive and explicit legis- 
lation covering rights of persons or organizations to appear and be 
represented by others before Federal agencies, giving due regard 
to appropriate distinction between legal representation and non- 
legal representation, such legislation to include the following 
features — 

* * * 

(c) That, except where otherwise provided by statute, the 
representation of parties in formal hearings required 
to be determined on the record, which is subject to 
judicial review, should be by an attorney-at-law, pro- 
vided that any party who. is an individual may repre- 
sent himself. 
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Commenl on Hesolution 5(c) 

It has been the consistent position of the Association when- 
ever the question has arisen that, in administrative proceedings 
where a formal record is made which is subject to court review, 
representation of the parties should be by attorneys-at-law. No 
position has been clearly taken by the Hoover Commission or by 
the Task Force in this regard. In order to avoid any misunder- 
standing as to the scope of the right of lay practitioners to 
represent others before an administrative agency, it is desirable 
that the Association state in clear terms its position as to the 
subject-matter of the resolution. 

Inclusion of the exception ''where otherwise provided by 
statute" is intended in no substantial manner to constitute a 
qualification of the principle that the lawyer's skill is peculiarly 
required in the building of a record upon which judicial /review 
is to be predicated. Your Committee would not consider it a 
repudiation of the principle if allowance be made, in the statutory 
implementation of this resolution, for continuation of such repre- 
sentation by qualified lay practitioners imtil such time as rigid 
application of the principle would not work undue hardship upon 
the individuals now so engaged. Perhaps, also, there always 
would be warrant for an authorization to agencies in appropriate 
instances to permit civic and charitable organizations to appear 
for and represent, without compensation, parties to formal agency 
proceedings. 

Assertion of this principle, moreover, should not be construed 
as a definitive statement of the scope of the practice of law before 
administrative agencies ; it is, rather,' merely giving emphasis to 
at least one segment of the subject concerning which there should 
not reasonably be any controversy. 

Right to Representation 

5. RESOLVED, That the American Bar Association recom- 
mends the enactment of more comprehensive and explicit legis- 
lation covering rights of persons or organizations to appear and be 
represented by others before Federal agencies, giving due regard 
to appropriate distinction between legal representation and non- 
legal representation, such legislation to include the following 
features — 
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(d) That every person^ parly, or orgamzation required or 
entitled to participate in any matter before an adnxin- 
istrative agency should have a statutory right to ap- 
pear by or with an altorney-at-law or, at his or its 
election, by or with another person qualified pursuant 
to 5(b) and 5(c) above. 



Comment on Resolution 5(d) 

The adoption by the Congress of this proposal would ensure 
the right of any individual or corporate participant (whether as 
a party or as a witness) in any agency matter to be represented 
by an attorney-at-law, or, if the participant so elects, by another 
person who, though not an attorney-at-law, would be qualified, 
in accordance with Eesolution 5(b) above, and subject to the 
requirement contained in Eesolution 5(c) above, to represent 
others before administrative agencies. The right to representa- 
tion contemplated by the resolution would be applicable to any 
agency matter, whether involving, on the one hand, a formal 
hearing, or, on the other, merely an informal conference or meeting. 

It has been pointed out by the Task Force Eeport that, 
despite Section 6(a) of the Administrative Procedure Act, there 
have been instances where persons subpoenaed to appear as wit- 
nesses before special agents of the Internal Eevenue Service 
have been denied the right to counsel. This position of the 
Internal Eevenue Service has some support in at least two court 
decisions. The result has been that certain special agents object 
if a witness is subpoenaed and he appears with his law^yer. The 
feeling is that since the witness is not a party he has no right 
to counsel. Under the resolution recommended by your Com- 
mittee the right to representation would be accorded in such 
an instance. 

The resolution would, in the Committee's view, entitle the 
participant to be represented either by an attorney-at-law or by 
another qualified representative, or, if he so elects, by both such 
representatives. 

This resolution is substantially in accord both with Com- 
mission Eecommendation 21 and with Task Force Eecommenda- 
tion 67. 
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Standards of Conduct 

5. RESOLVED^ That the American Bar Association recom- 
mends the enactment of more comprehensive and explicit legis- 
lation covering rights of persons or organizations to appear and be 
represented by others before Federal agencies, giving due regard 
to appropriate distinction between legal representation and non- 
legal representation, such legislation to include the following 
features — 



(e) That minimum standards of conduct should be estab- 
lished by statute governing all persons permitted by 
any agency to represent private or public persons, 
parties, or organizations, including the United States 
and any agency thereof. 



Comment on Resolution 5(e) 

Standards of conduct governing conduct of practitioners 
before administrative agencies are presently inadequate. Such 
matters as improper advertisement, improper influence, conflict- 
ing interests, solicitation of clients, and attempts to influence 
agency action by improper pressure are illustrative of matters 
which should be specifically defined and dealt with by a uniform 
set of statutory standards. Legislative action is necessary not 
only to prevent each agency from arbitrarily formulating its own 
separate rules of conduct but also to protect the agencies and the 
ethical practitioners from the acts of the unscrupulous. 

This resolution is identical with Commission Eecommendation 
23 and substantially in accord with Task Force Eecommendation 69. 

Disciplinary Control — Attorneys-at-Law 

5. RESOLVED y That the American Bar Association recom- 
mends the enactment of more comprehensive and explicit legis- 
lation covering rights of persons or organizations to appear and be 
represented by others before Federal agencies, giving due regard 
to appropriate distinction between legal representation and non- 
legal representation, such legislation to include the following 
features — 
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(f ) That an a±torney-a±-law who has the privilege of rep- 
resentation before any Federal agency should be sub- 
ject to disciplinary control by a Federal Grievance 
Committee through proceedings in the United States 
District Court of the judicial district in which he 
principally engages in the practice of law. 



Comment on Resolution 5(f) 

This resolution is designed to provide an effective medium of 
disciplining attorneys engaged in practice' before Federal 
agencies. The Commission (Recommendation 26) and the Task 
Force (Eeconamendation 72) were in agreement that, while the 
conduct of attorneys so engaged should remain amenable to the 
control of the bench and bar, frequently the disciplinary 
machinery provided by the state in which such an attorney is 
admitted to practice is not readily accessible or adaptable for 
the policing of Federal agency practice. Moreover, a lawyer 
admitted to practice in a state but who is predominantly engaged 
in practice before an agency in Washington, D. C, would not, 
under the current interpretation, be amenable to disciplinary pro- 
ceedings by the courts of the District of Columbia. The establish- 
ment of a Federal Grievance Committee, through which 
disciplinary actions against such attorneys would be processed, 
would fill the gap which now exists in the safeguarding of the 
public from the unscrupulous lawyer. 

This mode of discipline likewise should apply to Government 
attorneys. They should be required to adhere to the same 
standards of professional conduct as the private practitioner. 

This resolution partially differs from Commission Recom- 
mendation 26 and Task Force Recommendation 72 in that it does 
not include the recommendation of those two groups that an 
agency should be empowered to suspend an attorney from 
practicing before it for the period of one year. It is your Com- 
mittee's opinion that no lawyer should be deprived of the right 
to represent others before any Federal agency except after formal 
proceedings through the proposed Federal Grievance Committee. 
The disciplining of lawyers is a responsibility of the profession 
and of the courts, and adequate machinery for investigating 
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complaints and initiating disciplinary proceedings will be afforded 
by the establishment of the Federal Grrievance Committee. 

The report of the Commission suggests that the Federal 
Grievance Committee should consist of five attorneys appointed 
by the Chief Judge of the United States Court of Appeals for the 
District of Columbia, and include both private and Grovernment 
attorneys. Your Committee would make no recommendation as 
to who should appoint the Committee except that the appointment 
should be made by a designated member of the judiciary. Your 
Committee suggests, also, that not more than two of the members 
of the Federal Grrievance Committee should be members of the 
bar from the same judicial circuit. 

Disciplinary Control — Others 

5. RESOLVED^ That the American Bar Association recom- 
mends the enactment of more comprehensive and explicit legis- 
lation covering rights of persons or organizations to appear and be 
represented by others before Federal agencies, giving due regard 
to appropriate distinction between legal representation and non- 
legal representation, such legislation to include the following 
features — 



(g) That a person who is not an attorney- at- law, but who 
is, nevertheless, permitted to engage in representation 
before an agency, should be subject to reasonable dis- 
ciplinary control by the agency. 



Comment on Ftesolution 5(g) 

To enforce reasonable standards of minimum conduct upon 
non-lawyer representatives before administrative agencies must 
be the task of the agencies themselves. It is not feasible to have 
a Federal court discipline persons who are not lawyers for mis- 
conduct before Federal agencies. Any agency before which a 
person other than an attorney-at-law appears for or represents 
any public or private person,, party or organization should have 
the authority to revoke or suspend the privilege of representa- 
tion for violation of the standards of conduct imposed by statute. 
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Such disciplinary action by the agency should be subject to 
judicial review through a hearing de novo. 

This resolution is identical with Task Force Recommendation 
74. It differs from Commission Recommendation 28 only in that 
the latter would appear to be applicable both to lawyers and 
noil-lawyers. 

DEFENSE DEPARTMENT 
Resolution 6. 

6. RESOLVED^ That, in order to accomplish desired im- 
provements in the organization and legal services within the De- 
partment of Defense, the American Bar Association recommends: 

(a) That, within the Department of Defense and its 
constituent military departments, prof essional respon- 
sibility over the entire legal staff, and for all legal 
services, should be vested in a General Counsel retain- 
ing the present rank of Assistant Secretary of De- 
fense. 

(b) That a career service for civilian legal personnel 
should be developed and supervised by a Civilian 
Legal Personnel Committee within the Department of 
Defense. 

(c) That professional responsibility over the entire legal 
staff, and for all legal services, in the three military 
departments, subject to the professional supervision 
of the Department of Defense General Counsel, should 
be vested in the General Counsel of the Army, the 
Navy, and the Air Force, each to have the rank of As- 
sistant Secretary. 

(d) That the Army, the Navy, and the Air Force should 
each have a Judge Advocate General's Corps or De- 
partment, under the direction of a Judge Advocate 
General with the rank of Lieutenant General or Vice 
Admiral. 

We now shall discuss each of the parts of this Resolution, 
reprinting each feature designated* (a) through (d), along with 
the introductory paragraph of the resolution. 
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Assistant Secretary of Defense — General Counsel 

6. RESOLVED, That, in order to accomplish desired im- 
provements in the organization and legal services within the De- 
partment of Defense, the American Bar Association recommends: 

(a) That, within the Department of Defense and its 
constituent military departments, professional respon- 
sibility over the entire legal staff, and for all legal 
services, should be vested in a General Counsel retain- 
ing the present rank of Assistant Secretary of De- 
fense. 



Comment on Resolution 6(a) 

That there should be a single, well-defined central authority 
in the field of Defense Department legal services seems to us 
self-evident. It would be anomalous to vest in any person other 
than the Greneral Counsel, the senior legal officer at the Depart- 
ment of Defense level, ultimate professional responsibility over 
all personnel comprising the Department's legal staff and for all 
legal services within the Department. 

Whether* the vesting of this responsibility is accomplished 
by legislation or administratively by departmental. organizational 
plans is of little moment, but legislation Avould probably achieve 
a more lasting result. 

The above recommendation deals Avith professional responsi- 
hility as distinguished from command authority. The former is 
a matter of sound organization on the basis of the function to 
be performed., The latter is a matter for arrangement and 
accommodation administratively Avithin the Department. 

This Committee assumes, as stated in the resolution, that the 
General Counsel would retain the present rank of Assistant 
Secretary of Defense. Such continuance is desirable and, in fact, 
essential. 

The vesting of over-all professional responsibility in this 
single individual does not preclude the continuation of parallel 
performance of legal services by military and civilian personnel 
at each level, i.e. Avithin each military department; nor does it 
preclude the parallel performance of legal services Avith a con- 

57 



siderable degree of autonomy at the military department level 
by the legal personnel of the respective military departments. 

On the assmnption that Commission Recommendation 7 and 
Task Force Recommendation 7 envisage responsibility^ and of 
a professional nature, rather than day-to-day operational control, 
this Committee endorses the views on this subject expressed in 
both recommendations. 

Career Service — Civilian Legal Personnel 

6. RESOLVED^ That, in order to accomplish desired im- 
provements in the organization and legal services within the De- 
partment of Defense, the American Bar Association recommends: 

* * • 

(b) That a career service for civilian legal personnel 
should be developed and supervised by a Civilian 
Legal Personnel Committee within the Department of 
Defense, 



Comment on Resolution 6(b) 

The establishment of a career service to accomplish as to 
civilian personnel the general purposes of existing career 
services for uniformed personnel is highly desirable. Such a 
step could reasonably be expected (1) to improve the morale and 
professional standing of present civilian legal personnel, (2) to 
encourage and ensure the retention in the Department of 
competent personnel already employed, and (3) to facilitate 
recruitment on a career basis of competent lawyers to fill 
vacancies from time to time arising. 

The establishment and development of such a career service 
should be the particular responsibility of a Civilian Legal 
Personnel Committee consisting of at least one lawyer in the 
offices of the Department General Counsel, each military depart- 
ment General Counsel, and each Judge Advocate General. 

To achieve uniformity where reasonably attainable, and to 
facilitate intra-Defense Department transfers and the greatest 
utilization of personnel, the authority and responsibility of the 
Defense Department in this field can best be exercised and 
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sustained through such Cominittee representing and reflecting the 
varied needs and experience of the seven principal lawyer- 
employing agencies within the Department. 

The number of civilian lawyers necessarily employed within 
the Defense Department is so large, the places of employment 
are so widely dispersed, and the difficulties of obtaining, specially 
training, and retaining in the Department's service a competent 
civilian legal staff are so great, that the Department, functioning 
through its Civilian Legal Personnel Committee, should have a 
great degree of operational independence in this field. 

A career service for civilian legal personnel in the Depart- 
ment of Defense is one of the principal aims of Commission 
Recommendation 8 and Task Force Eecommendation 14; and 
each of those recommendations contemplates that, in developing 
and maintaining such a legal career service for civilian attorneys, 
the Department of Defense should act pursuant to the policies 
and directives of an Office of Legal Services and Procedure in 
the Department of Justice recommended by the Hoover Com- 
mission and its Task Force (elsewhere in this report we have 
recommended that such an office be independent in nature and be 
called the Office of Administrative Procedure and Legal Services). 
While this Committee endorses the principles and aims of a 
career service for civilian legal personnel in the Department of 
Defense, we believe that , the responsibility therefor and the 
administration thereof should be left largely within the Defense 
Department, 

Assistant Secretaries of the three Military Departments 

6. RESOLVED, That, in order to accomplish desired im- 
provements in the organization and legal services within the De- 
partment of Defense, the American Bar Association recommends: 

« * • 

(c) That professional responsibility over the entire legal 
sta& and for all legal services, in the three military 
departments, subject to the professional supervision 
of the Department of Defense General Counsel, should 
be vested in the General Counsel of the Army, the 
Navy, and the Air Force, each to have the rank of As- 
sistant Secretary. 
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Comment on Resolution 6(c) 

As in the case of the higher echelon, the Department of 
Defense, there should in each military department be a well- 
defined central authority in the field of legal services. On any 
realistic analysis of the situation in accordance with sound organ- 
ization principles, such authority must be the senior legal officer 
of the particular military department. 

As in the case of the Defense Department, this recommenda- 
tion deals with professional responsibility, not command authority. 

The considerations which favored and resulted in the 
designation of the General Counsel of the Defense Department 
as an Assistant Secretary of Defense are equally persuasive in 
relation to the position of General Counsel of each of the military 
departments. Such rank should inevitably lead to superior 
appointments and provide desirable prestige for the better per- 
formance of the duties of the office. 

The adoption of the recommended course should in no degree 
affect adversely the prestige of the Judge Advocate General or 
the effective performance of the special duties of his distinguished 
office. The Judge Advocate General, though the senior uniformed 
lawyer in the military department and as such charged with im- 
portant statutory and administrative responsibilities, is necessarily 
in command channels through the' Chief of Staff subordinate to 
the Secretary, and, in their various fields of functional activity, 
the Assistant Secretaries, of the particular military department. 
The principle above enunciated simply recognizes the actualities 
of the situation. 

As at the Department of Defense level, the vesting of over- 
all professional responsibility in the Assistant Secretary-General 
Counsel of the Army, the Navy, and the Air Force does not 
preclude the continuation of parallel performance of military and 
civilian personnel at that level; nor does it preclude any desirable 
piarallel performance of legal services with a considerable degree 
of civilian or military autonomy by civilian and military lawyers 
directly under the control of the Assistant Secretary and those 
under the command control of the Chief of Staff and, through 
him, the Judge Advocate General. 
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This resolution is substantially identical with Commission 
Eecommendation 9. The Special Committee endorses the Com- 
mission's view to the extent- that the Commission's recommenda- 
tion envisages professional responsibility and not day-to-day 
operational control. Task Force Recommendation 9 also deals 
with this subject, and the Special Committee endorses the Task 
Force recommendation only to the extent that it envisages pro- 
fessional responsibility as distinguished from direct adminis- 
trative and command control. 

The Judge Advocate General's Corps 

6. RESOLVED, That, in order to accomplish desired im- 
provements in the organization and legal services within the De- 
partment of Defense, the American Bar Association recommends: 



(d) That the Army, the Navy, and the Air Force should 
each have a Judge Advocate General's Corps or De- 
partment under the direction of a Judge Advocate 
General with the rank of Lieutenant General or Vice 
Admiral. 

Comment on Resolution 6(d) 

The above resolution would extend to the Navy the statutory 
requirement long existing as to the Army, and adopted by the 
Air Force when it was constituted as a separate military depart- 
ment, not only that there be a Judge Advocate General but that 
the uniformed lawyers' serving under him or otherwise in the 
Navy be integrated into a separate legal Corps or Department. 

The Navy has long been the subject of criticism, which this 
Committee believes to have been just, for the following practices : 

(1) The selection of its Judge Advocate General from officers, 
almost invariably highly distinguished in the line, whose legal 
experience has necessarily been limited and whose service as its 
senior uniformed legal officer serves only as an interruption in, 
or a stepping stone to further, highly responsible command 
positions in the line. 
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(2) The failure to dignify with membership in an integrated 
legal corps its officers, now designated merely as legal specialists, 
engaged full-time in the performance of legal services. 

These pra^itices have resulted inevitably in a situation in 
which the Navy has denied flag rank to career legal officers and, 
by so doing, has withheld the incentive to pronaotion essential 
to the high morale which has so long characterized the Army 
Judge Advocate General's Corps and which exists in the newer 
Air Force Judge Advocate General's Corps. 

Commission Recommendation 18 and Task Force Recom- 
mendation 21 are substantially identical with this resolution. This 
Special Committee concurs unqualifiedly in the above recom- 
mendations and believes the adoption thereof to be a matter of 
prime importance. 

The Judge Advocate General of each service should hold the 
rank of Lieutenant General (Army and Air Force) or Vice 
Admiral (Navy), a one-step increase from the present two-star 
rank. This increase is justified and necessary to provide the 
respective Judge Advocates General with prestige and relative 
rank, within their military departments, appropriate to their 
duties and responsibilities.* 



* We take note of the highly introspective and comprehensive study 
recently concluded by the Department of Defense of the areas of legal 
services and procedure to which the Hoover Commission and the Task 
Force recommendations relate so far as that Department is concerned. 
We understand that the Department proposes by administrative action 
to make effective some of the changes advocated by the Hoover Commis- 
sion as well as some of the changes suggested by this Committee ; some of 
this administrative action has already been taken. While such action has 
done much to improve the situation and is highly gratifying, this Com- 
mittee believes that the recommendations made in the foregoing resolu- 
tions should, in large part and where appropriate, be made permanent 
by legislation rather than to leave such important and far-reaching mat- 
ters to the vagaries of transitory administrative policy. We note, spe- 
cifically, the failure of the Defense Department to support the Commis- 
sion recommendation for the creation of a Judge Advocate General's 
Corps or Department in the Navy and its reluctance to sponsor legisla- 
tion to place the General Counsel of the Army, the Navy and the Air Force 
on the Assistant Secretary level. 
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PABT III. OTHER CONCLUSIONS OF THE 
SPECIAL COMMITTEE 

Following are a number of conclusions reached by the Com- 
mittee as to which we do not feel it is necessary for the Associa- 
tion to take any action at this time but which may be helpful in 
the consideration of the implementation of the resolutions which 
we do recommend for adoption. 

A. DEFINITION OF AGENCY AUTHORITY,— Ku- 
thorijty delegated by the Congress to admimslratlve 
agencies should be clearly and precisely stated in en- 
abling legislation. 

Discussion 

In our comment in Part II on Resolution 2.4(c), we pointed 
to the desirability of appropriate controls on the exercise of 
agency discretion. 

The basic requirement in this regard is for as clear and 
precise definition of authority delegated by the Congress to 
agencies as can practicably be worked out, especially with respect 
to substantive rule-making and adjudication. Recognizing that 
one of the reasons for delegation of authority to administrative 
agencies is that criteria for action cannot always be spelled out 
in detail in advance, we are still of the opinion that much can be 
done to improve existing statutory provisions in this respect. 

Commission Recommendation 30 and Task Force Recom- 
mendation 25 are in accord. 

B. APPLICATION OF FORMAL ADJUDICATORY 
PROCEDURES.— P^ Code of Federal Administrative 
Procedure should make formal adjudicatory procedures 
applicable wherever an opportunity for agency hear- 
ing is required under the Constitution or by statute in 
the course of adjudication, whether or not there is an 
explicit statutory provision that adjudication be predi- 
cated on the record of such hearing. 

Discussion 

It is desirable that there be such statutory clarification of 
the circumstances in which formal adjudicatory proceedings are 
required. ^ 

63 



The question i>s different from that, dealt with in Resolution 
2.2(a) in Part II, of the definition of formal rule-making. Under 
existing law, it is clear that, wherever an opportunity for hearing 
is required under the Constitution or by statute in the course of 
agency adjudication, the adjudication .must be predicated on the 
record of the. hearing. It is in our view desirable that this should 
be made explicit in a Code of Federal Administrative Procedure. 

Commission Recommendation 34(b), Task Force Recom- 
mendation 37, and various detailed provisions of the Task Force 
Code are to this effect. 

C. INFORMAL ABJUDICATION,— In many instances 
of adjudication not required to be conducted by formal 
adjudicatory procedures, more considered action is de- 
sirable then presently prevails; but the prescription of 
procedures to be generally applicable to all instances 
of informal adjudication is impracticable. 

Discussion 

The Administrative Procedure Act prescribes no procedures 
for informal adjudication; the procedural provisions of Sections 
5, 7, and 8 apply only to ** ad judication required by statute to 
be determined on the record after opportunity for an agency 
hearing". One of the most far-reaching innovations of the Task 
Force Code would be to prescribe procedures applicable to every 
instance of informal adjudication. 

The Task Force Code definition of '* adjudication" is ex- 
tremely broad (see Sections 100(d) and 202(b)). Section 202(b), 
in its third to sixth sentences, would provide that in all instances 
of adjudication not subject to Sections 205 and 206 {ix,, in all 
instances of adjudication where no hearing is required either 
under the Constitution or by statute) a decision shall be pro- 
posed by a duly designated and responsible ofBcer of the agency 
and served upon the parties by mail or delivered in person, and 
that every such proposed decision shall be subject to review 
within the agency by a board or superior officer, which shall make 
a determination with respect to the proposed decision only after 
receipt and full consideration of the evidence and the views and 
arguments of all interested parties. By Section 204(c) such re- 
viewing authority would be subject to the separation-of-functions 
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requirements there specified. The provisions of Section 202(a) 
with respect to notice in adjudicatory proceedings would appear 
to be applicable to informal adjudications. 

We have been unable to develop any procedure that could 
in our judgment be appropriately applicable to every instance of 
informal adjudication (including matters of such consequence as 
an application for an occupational license where no hearing is 
provided for by statute and matters of such triviality as an 
application for permission to light a fire in a National Forest). 
Even if some general procedure appropriately applicable to all 
instances of informal adjudication could conceivably be worked 
out, it is clear to us that the provisions of Section 202(b), requir- 
ing written proposed decisions subject to intra-agency review, 
are inappropriate, and it is clear also that the cost of such pro- 
cedure would be prohibitive. 

Recognizing that in many instances of informal adjudication 
more considei'ed action is desirable than presently prevails, the 
Committee sees no feasible general statutory solution. In our 
view particular legislation applicable to appropriate instances 
would be desirable; but it may be that in the main this problem 
must be left for solution by administrative action under the 
stimulus of the Office of Administrative Procedure and Legal 
Services recommended elsewhere in this report. 

The Task Force Code provisions regarding procedure in 
informal adjudication follow Task Force Recommendation 38, 
which is among those not adopted by the Commission. Compare 
the general hortatory statement regarding informal adjudication 
in Commission Recommendation 34(a) and Task Force Recom- 
mendation 36. 

D. LICENSE SUSPENSION OR REVOCATION.— A 
Code of Federal Administrative Procedure/ in dealing 
vrith license suspension and revocation, should provide 
some procedure intermediate between the full proce- 
dure normally to be followed in such cases, on the one 
hand, and summary license suspension where the cir- 
cumstances warrant, on the other hand. 

Discussion 

Section 9(b) of the Administrative Procedure Act provides 
that, prior to the institution of any agency proceeding for with- 
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drawal, suspension, revocation, or annulment of any license, facts 
or conduct which may warrant such action shall have been called 
to the attention of the licensee by the agency in writing and that the 
licensee shall have been afforded opportunity to demonstrate or 
achieve compliance with all lawful requirements ; but there is aia 
exception for *' cases of willfulness or those in which public 
health, interest, or safety requires otherwise". 

Section 203 (c) of the Task Force Code would make like pro- 
vision for agency procedure prior to the institution of such 
agency proceedings ; but, instead of the exception stated in the 
Administrative Procedure Act, would provide only that, on a find- 
ing that ** public health, safety, or morals unavoidably and im- 
peratively requires emergency action," summary suspension of 
a license may be ordered * Spending proceedings for revocation". 

We conclude that the present provisions of the Administra- 
tive Procedure Act are to be preferred to those proposed by the 
Task Force Code. There may be frequent instances where the 
public interest requires the prompt institution of formal revoca- 
tion or suspension proceedings, without all the specified prelimi- 
naries, but does not require the drastic procedure of summary 
suspension. 

We record also, for consideration during the ultimate process 
of statutory revision to which we have referred, our view that 
the standard for emergency action set forth in this and other 
provisions of the Task Force Code is too narrow. 

Commission Recommendation 35(b)(1) deals with one aspect 
of this subject. There is no corresponding Task Force recom- 
mendation (other than in the form of the Task Force Code). 

E. INTER-AGENCY DISPUTES. — More effective 
means should be provided for minimizing disputes 
between agencies and for resolving such disputes. 

Discussion 

Eecommendations 3 of the Commission and of the Task 
Force indicate substantial concern over the increasing number 
and variety of conflicts and disputes between agencies, a number 
of which result in litigation in the courts. We recognize this to 
be a serious problem but we are not persuaded that the organi- 
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zation or procedure proposed by the Commission is desirable. 
The problem is one which appears to warrant more study. We 
recognize the merit of the recommendations and are in agree- 
ment on the principle as expressed in the text of the above con- 
clusion. The Attorney General has long-standing authority to 
render advice and opinions to the departments upon questions 
of law (5 U.S.C. 303, 304). We are not aware of defects in this 
authority or procedure' pertaining to those types of disputes 
which may be resolved by this method. Other types of disputes 
may not be feasible of solution short of litigation or Congres- 
sional action. In any event, your Committee at this point is not 
convinced that the problem can be dealt Avith administratively 
by any one procedure or that we should support any proposal in 
the nature of arbitration. 

F. THE GUARDIANSHIP SERVICE OF THE VET- 
ERANS ADMINISTRATION,— Th.e Guardianship 
Service of the Veterans Adminislration should be con- 
fined to those states which have not substantially 
adopted the Uniform Veterans Guardianship Act, and 
conducted there only on a limited follow-up basis. 

Discussion 

We conclude that the Veterans Administration has an un- 
necessary number of attorneys assigned to the Veterans Guar- 
dianship ^Service. This Service, the cost of which runs to about 
$7,000,000 annually, was created at a time when standards of 
probate proceedings in large areas of the country were in- 
adequate. Since that time, 45 states have adopted the Uniform 
Veterans iGruardianship Act, so that the need for such Federal 
service has been obviated. 

The Veterans Administration is of the opinion that the 
adoption of the uniform act in these states has not done away 
with the need for legal services performed by the Veterans Admin- 
istration. We disagree. In our opinion, the Hoover Commission 
was justified in formulating its Recommendation 5. Adoption of 
the proposal would not endanger the rights of beneficiaries and 
would save the Federal Government an annual expenditure of 
about $5^,000,000. 
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G. TRANSFER OF JUDICIAL FUNCTIONS OF 
ADMINISTRATIVE AGENCIES TO THE 
COURTS. — The Congress should consider the feasibil- 
ity of transferring to the courts certain judicial func- 
tions of administrative agencies, such as the imposi- 
tion of money penalties, the remission or compromise 
of money penalties, the award of reparations or dam- 
ages, and the issuance of injunctive orders, whenever 
it may be done without harm to the regulatory 
process. 

Discussion 

This Committee agrees with Commission Recommendation 
50 to the effect that Congress should consider the feasibility 
of transferring to the courts certain judicial functions of the 
administrative agencies, and we concur in the conclusion ex- 
pressed by the Commission that, where the relief requested in 
the proceeding before the administrative agency is one charac- 
teristically granted by courts, there would be greater assurance 
that private rights would be protected by a complete separation 
of the prosecuting from the decision function. The function of 
decision in such cases, therefore, should where feasible be trans- 
ferred to persons who do not participate in the administrative 
processes. For example, it may well be that proceedings result- 
ing in the imposition, remission or compromise of penalties, the 
award of reparations or damages, and the issuance of cease and 
desist orders, some of which are typically judicial in character, 
should be transferred to the courts where this can be done with- 
out harm to the regulatory process, Iri deciding precisely which 
administrative functions should be transferred to the courts, it 
must be remembered, for example, that there are instances in which 
the administrative imposition of penalties is an alternative to more 
drastic administrative action, such as license suspension or re- 
vocation, and a transfer of the penalty function to the courts in 
such instances might result in detriment to the private party 
through the agencies deciding to revoke or suspend a license in- 
stead of taking the trouble of going to court for a penalty. 

Commission Recommendation 50 is to the same general effect. 
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H. CONFLICT OF INTERESTS.—There should be a 
comprehensive revision of all existing statutes deal- 
ing with all aspects of the conflict of interests problem, 
and any such revision should take into consideration, 
among other things, the principle that no individual 
should represent, or hold himself out as representing, 
any person in any matter or proceeding before an 
agency or a court if that individual, while an employee 
of the United States, personally and in his official 
capacity dealt with, passed upon, or gained material 
information concerning it. 

Discussion 

Both Commission RecomLmendation 24 and Recommendation 
70 of the Task Force deal with one aspect of the conflict of inter- 
ests problem, namely, that arising out of the fact that, sometimes, 
a person formerly employed by the Federal government, after 
the termination of his employment, attempts to represent some- 
one else in Federal administrative proceedings or in courts. Under 
these recommendations, a former employee wonld be barred from 
representing anyone under such circumstances if it concerned 
any matter which he dealt with while employed by the govern- 
ment. In principle, these recommendations state a desirable rule 
of conduct. 

At present. Canon 36 of the Canons of Professional Ethics 
of the American Bar Association bars an attorney from accepting 
private employment in connection with any matter which he has 
investigated, or passed upon, while employed by the FederaV Gov- 
ernment; and this is a perpetual prohibition against an attorney's 
taking advantage of any such knowledge or information. The 
several agencies have varying rules forbidding representation in 
matters pending or handled by a person while he was employed 
in the Grovernment service. Some agencies have time limits; for 
example, the Civil Aeronautics Board, six months; the Federal 
Trade Commission, one year ; and the Treasury Department, two 
years. Lay practitioners, therefore, frequently have an advantage 
over persons who are governed by Canon 36, which has no time 
limit at all. This fact, together with the further fact that ob- 
viously an appropriate prohibition should be imposed upon all 
persons who gain special knowledge of matters while in the em- 
ployment of the Government, leads to the conclusion that, in sub- 
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stance, the principle embodied in the recommendations nnder 
consideration is sound. We do not believe, however, that a proper 
legislative solution would be simply to enact an isolated law upon 
this subject. There are already a number of statutes which deal, 
in one way or another, with the problem of conflict of interests, 
both of present and former Grovernment employees (5 U.S.C. 99, 
18 U.,S.C. 281-284). 

One of these statutes (18 U.S.C. 284) prohibits, under pain 
of penalties, a former Government employee from acting as repre- 
sentative in connection with any ** claims" against the United 
States involving any subject-matter directly connected with which 
such person was so employed or performed duty. Under another 
statute (5 U.S.C. 99), it is unlawful for any '/... person ap- 
pointed as an officer, clerk, or employee in any of the depart- 
ments ..." to represent any other person within two years after 
the termination of such employment with respect to any claim 
pending at the time of such employment. As interpreted by the 
courts, the latter statute does not apply to employees of the 
executive branch outside of the ten departments nor is the statute 
enforceable by criminal penalties. "We believe that there is need 
for a comprehensive revision of all of the conflict of interest laws, 
and that it would be a mistake simply to enact another law deal- 
ing with an isolated aspect of the conflict of interests problem 
which would probably merely add to the confusion which already 
exists in the overlapping provisions of existing statutes. 

I. DEFENSE DEPARTMENT — LEGAL COORDI-- 
NATING COMMITTEE,— The General Counsel of 
the Department of Defense, as Chairman, the General 
Counsel of the military departments, and the Judge 
Advocates General thereof should constitute a Legal 
Coordinating Committee to coordinate legal services 
throughout the Department of Defense and the Armed 
Services. 

Discussion 

The mere statement that at each of seven points in the De- 
partment of Defense is to be found an important law office oper- 
ating necessarily -with, a substantial degree of independence makes 
evident the necessity of maximum coordination between the 
groups. 
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Except as contact between the groups is encouraged and con- 
tinuously maintained, duplication and even competition will re- 
sult. 

The principle embodied in the conclusion reached by this 
Committee is contained in Task Force Recommendation 12, with 
which this Co]miiittee is in accord. 

J. DEFENSE DEPARTMENT— AUTHORIZATION, 
RECRUITMENT, AND ASSIGNMENT OF AT- 
TORNEYS, — The aulhorization of legal positions, and 
the recruitment and assignment of attorneys to fill such 
positions, in each military department, should be the 
responsibility of either the Assistant Secretary-General 
Counsel or of the Judge Advocate General of such 
department, — such responsibility to be vested in the 
Judge Advocate General as to all positions in offices 
and commands, wherever located under military con- 
trol, and such responsibility as to all other legal posi- 
tions within the military department to be vested in the 
Assistant Secretary-General Counsel. 

Discussion 

As the senior legal officer in, the uniformed forces of the 
military department, the Judge Advocate General should ob^ 
viously be responsible for the performance of all legal services 
to the uniformed establishment. If the Judge Advocate G-eneral 
is to have that responsibility, there must be vested in him appro- 
priate authority for the effective performance of this duty. Such 
authority should include the recruitment and assignment of mili- 
tary and civilian legal personnel engaged in performing legal 
services for the uniformed establishment and should extend 
throughout all military offices and commands, however decen- 
tralized and wherever located. In fact, such authority, like that 
in relation to many other functions, would normally be exercised 
as to subordinate commands by policy enunciations by the Chief 
of Staff on the recommendation of the Judge Advocate G-eneral. 

Similarly,, the responsibility for the performance of all legal 
services in offices and installations not under military command 
should be the responsibility of the Assistant Secretary-General 
Counsel, and his authority in regard to the legal personnel per- 
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forming such services should be co-extensive with his responsi- 
bility. 

Commission Recommendation 9 and Task Force Recommen- 
dation 10 deal with this matter. Our views differ from those ex- 
pressed in these recommendations only in so far as varying con- 
ceptions of what properly constitutes the Judge Advocate Gen- 
eral's Corps may lead to different results. We envisage the corps 
not as an area of operation but as a vehicle to accomplish a mis- 
sion. By the use of his corps of uniformed officers, supplemented 
and reenf orced by necessary civilian^ legal personnel, the Judge 
Advocate General is the logical person to carry the responsibility 
of furnishing legal services to all in his proper sphere of activity, 
namely, all offices and commands under military control through- 
out the Army, Navy, or Air Force, as the case may be. 

K. DEFENSE DEPARTMENT — JUDGE ADVO- 
CATE RECRUITMENT PROGfRAM,—The Judge 
Advocates General of the military departments should 
adhere to the present programi to the extent already 
implemented, and should modify any present program 
to the extent necessary, respecting the recruitment of 
all uniformed legal personnel for the regular services 
from lavryers holding reserve commissions, and from 
lawyers of ability upon graduation from law school 
or within five years thereafter, and the integration of 
such officers into a professional legal corps for the 
regular services on the basis of professional independ- 
ence, sound promotion, and adequate compensation. 

Discussion 

Sources of recruitment in the past have been: 

(1) The civilian bar, including lawyers holding reserve com- 
missions ; 

(2) Line officers sent to civilian law schools at government 
expense ; and, more recently, 

(3) Lawyers upon or soon after graduation from civilian law 
schools which they have as civilians attended at their own expense. 

The practice of sending mature, or even younger, line officers 
to civilian law schools — ^however justified in the past — is no 
longer justifiable except in extraordinary, if any, situations. 
Grounds of adverse criticism of the practice include : 
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(1) Unnecessary expense to the Grovernment in terms of 
tuition, pay, and allowances. 

(2) Partial waste of the prior cost of specialized training at 
a service academy or otherwise for service in the line. 

(3) A resulting product normally more preoccupied with the 
specialized military point of view than with the professional 
approach of a lawyer. 

(4) The injection, because of greater age and rank, of these 
officers at a level in the corps higher than that of, and, therefore, 
as military superiors over, other lawyers of greater legal back- 
ground and experience. 

Any justification heretofore existing for a program other 
than that above recommended no longer exists. The impact of 
the draft has made available to the services on a short-term basis 
young lawyers of high capability. "While many or most of these will 
ultimately leave the service to return to or to enter private prac- 
tice, many — and, it is believed, a sufficient number — will be con- 
tent or anxious to remain in the regular military service as uni- 
formed lawyers if professional independence, a sound system of 
promotion and adequate compensation are assured. 

Our conclusion is in accord with Commission Recommenda- 
tion 18 and Task Force Recommendation 21. 

L. DEFENSE DEPARTMENT NOT TO PROVIDE 
UNDERGRADUATE LEGAL TRAINING,— Ex- 
cepjt in extraordinary circumslances, the Defense 
Department and its military departments should not 
participate in any program affording, at government 
expense, an undergraduate legal education to officers 
or other members of the Armed Services. 

Discussion 

Except possibly in the case of the Marine Corps, no such pro- 
gram is now necessary or justified. No such program is in opera- 
tion at the present time and no necessity therefor in the foresee- 
able future is contemplated. An ample supply of highly competent 
well-trained graduates of accredited law schools is now constantly 
available. 

No objection is seen to training at government expense 
a very limited number of lawyers for service as Judge Advocates 
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in the Marine Corps if the Defense Department should conclude 
that legal services, particularly in relation to military justice, 
in the Marine Corps can more satisfactorily be performed 
by Marine than by Navy officers and if reserve officers or other 
law school graduates are not otherwise obtainable for such service. 

Our conclusion is in accord with Commission Eecommenda- 
tion 19. We also concur in Task Force Recommendation 22 only 
to the extent that it relates to any special situation in the Marine 
Corps. 

M. DEFENSE DEPARTMENT— INTER-SERVICE 
LEGAL TRAINING.— A more effective specialized 
legal training program in the military services should 
be developed, to be conducted jointly or on an inter- 
service basis to the extent feasible. 

Discussion 

The American Bar Association has recently recognized the 
high standing and exceptional performance of the Army Judge 
Advocate GeneraPs School at Charlottesville, Virginia, by ac- 
crediting it on the graduate school level. It provides instruction 
not^ only for Army Judge Advocates but offers its instruction on 
an optional basis to legal officers of the Navy and Judge Advo- 
cates of the Air Force. No course of action should be adopted 
which would impair the quality of performance of this school. 

We are in favor of integration, and the consolidation, of 
similar activities wherever reasonably feasible. It is our view that 
the determination of the extent and manner of consolidation 
should be left to the Department of Defense, 

To restrict the curriculum for any such school to military 
justice and military affairs is inconsistent with attainment of the 
goal of providing effective training. Judge Advocates, if they 
are to be fitted to perform their duties properly, require instruc- 
tion in many other specialized fields, for example, procurement, 
claims, international law, and contract termination. 

We do not agree that instruction should be extended to senior 
officers not performing Judge Advocate functions. The proper 
function of the school is not to convert line officers into lawyers 
or even to teach them the Uniform Code of Military Justice, but 
is rather to provide to officers who are already lawyers the spe- 
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cialized instruction necessary to enable them to do the legal work 
of the military departments. This view does not militate against 
the desirability of offering to senior commanders attending other 
service schools such as the Command and General Staff College 
such special orientation instruction by senior Judge Advocate 
officers as will enable such line commanders to learn their re- 
sponsibilities under the Uniform Code of Military Justice and to 
obtain a proper understanding of the relation of military justice 
to military discipline and of the best manner of utilizing the 
services of Judge Advocates assigned to their commands. 

Our conclusion differs substantially from Commission Recom- 
mendation 20, which recommends! discontinuance of separate 
schools of military justice and the establishment of a joint school 
for all service agencies. Our conclusion is in accord with Task 
Force Recommendation 22 to the extent that it recommends that 
consideration be given to consolidating any schools maintained 
by the several Judge Advocates General. 

N. DEFENSE DEPARTMENT— ALLOCATION OF 
FUNCTIONS TO THE GENERAL COUNSEL 
AND TO THE JUDGE ADVOCATE GENERAL.— 
Any allocation of fields of legal aclivily in each of the 
military departments as between the Judge Advocate 
General and legal staffs under the direct control of 
the Assistant Secretary-General Counsel should be a 
matter for determination by the Secretary of the mili- 
tary department concerned^ 

Discussion 

No exact or inflexible compartmentalizing of the many fields 
of legal activity in which lawyers within a military department 
must be concerned is feasible or desirable. 

Certain fields of activity, notably the administration of mili- 
tary justice, the resolution of military affairs problems, legal 
assistance to service personnel, certain legal phases of at least 
foreign procurement, and the operation of the claims service, 
must of necessity be the concern of the Judge Advocate General. 
These matters are involved intimately with the day-to-day op- 
eration of military forces at all command levels and -in diverse 
geographical locations served, thinly to be sure, by the Judge 
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Advocate GreneraPs Corps. On the other hand,' matters such as 
procurement policy at the military department Secretary's level 
will doubtless be of such a nature that legal service in connection 
therewith should be supplied directly by the Greneral Counsel's 
staff. 

While concurring in the view that activities of the Judge 
Advocate General of each military department should be within 
the area of the professional responsibility of the Assistant Secre- 
tary-General Counsel, and that, through the Chief of Staff, the 
Judge Advocate General must be responsible ultimately to the mili- 
tary department Secretary and, as a matter of practical opera- 
tion, to the Assistant Secretary-General Counsel, we do not share 
the view that specific functions can or should be allocated tightly 
or permanently to the Judge Advocate General and the General 
Counsel. We believe, rather, that the allocation of functions 
should be a fluid matter for determination or redetermination 
by the Secretary of the department and that the direct re- 
sponsibility of the General Counsel in respect of matters so 
assigned to the Judge Advocate General should be, at most, a 
matter of professional supervision, leaving to regular command 
channels through the Chief of Staff any Secretarial control of 
the administration of functions so assigned, from time to time, 
to the Judge Advocate General. 

Our conclusion differs from Commission Recommendation 10 
and Task Force Recommendation 11, both dealing with this sub- 
ject and, with a greater degree of rigidity than this Committee 
deems wise or feasible, delimiting the respective areas of re- 
sponsibility of the Judge Advocate General, and of the General 
Counsel, of each military department. 

Respectfully submitted, 

Ashley Sellers, Chairman C. Baxter Joi^es, Jr. 

Donald C. Beelar Rueus G. Poole 

RoBEiiT M. Benjamin Gerard D. Reilly 

Milton J. Blake Bernard G. Segal 

Ralph G. Boyd Thomas N. Tarleau 

Richard S. Doyle Glenn R. Winters 
Harry Gershenson 
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STATEMENT OF SEPARATE VIEWS OF 
ROBERT M. BENJAMIN 

I concur in almost all of the Committee report. There are, 
however, three matters, none of which is I think an essential part 
of the Committee's general recommendations, as to which I differ, 
believing that the Honse of Delegates would be mistaken in adopt- 
ing these particular recommended resolutions. 

Resolulion 2.3(b) — Evidence in Formal Adjudication 

Under existing law with respect to evidence in administrative 
adjudication, the admission of evidence that would be inadmissible 
in a judicial proceeding is not procedural error justifying reversal 
of the administrative determination except in rare instances where 
clearly irrelevant and clearly prejudicial evidence has been ad- 
mitted and may have affected the determination. Exclusion of 
legally admissible evidence may, on the other hand, result in some 
instances in reversal on the ground that the party offering the 
evidence has been deprived of a fair hearing. 

The Committee, in accord with Task Force Kecommendation 
47 and Section 205(d) of the Task Force Code, recommends that 
in formal adjudication the, rules of evidence and requirements of 
proof shall conform, to the extent practicable, with those in civil 
non-jury cases in the Federal courts. In my opinion the Associa- 
tion should instead, in accord with Commission Recommendation 
42, advocate continuing the existing law as it is. 

There are types of administrative adjudicatory hearings, 
involving for example questions of ^* public convenience or neces- 
sity'', where application of the exclusionary rules of evidence 
{e,g,, the rule as to opinion evidence) would be clearly inappro- 
priate. An argument that such instances would be taken care 
of by inclusion in the proposed statutory provision of the phrase 
**to the extent practicable" is unpersuasive. 

Inclusion of that phrase would, for one thing, leave open until 
' the stage of judicial review important questions that should, 
I believe, be subject to prompt and confident answer in the adjudi- 
catory proceeding. The doctrine of prejudicial error is in my 
view not sufficient here. District Courts are seldom if ever 
reversed by Courts of Appeals for errors in the admission of 
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evidence in non-jury cases ; but it does not necessarily follow that 
the practice on judicial review of agency action would be as 
liberal. To the extent, moreover, that the doctrine of prejudicial 
error is relied on by the proponents of the proposed statutory 
change, it seems to me that they are abandoning their purpose of 
achieving certainty and uniformity. 

Inclusion of the phrase **to the extent practicable" cannot, 
moreover, meet the fundamental difficulty that there are in fact 
(as Wigmore has noted) no ascertainable, uniform exclusionary 
rules of evidence in civil non-jury cases in the Federal courts, to 
which the agencies could look for guidance. Indeed, Rule 43(a) 
of the Rules of Civil Procedure provides that all evidence shall 
be admitted which is admissible under the statutes of the United 
States, or under the rules of evidence heretofore applied in the 
courts of the United States in suits in equity (which are not, as 
Wigmore shows, precisely ascertainable), or under the rules of 
evidence applied in the courts of general jurisdiction of the state 
in which the United States court is held, and provides further 
that in any case the statute or rule which favors the reception 
of the evidence governs. I do not think that agencies can be 
expected to vary their practice as to the admission of evidence 
according to the state in which a hearing is held. 

I recognize, with the Committee, the importance of reasonably 
limiting the volume of evidence in adjudicatory proceedings and 
of excluding unduly repetitious evidence and evidence that has 
no real bearing on the determination to be made. Probably the 
existing law as to evidence in administrative adjudication has 
contributed to departure by hearing officers from these standards ; 
but, with hearings to be conducted by the able and informed 
Hearing Commissioners to be anticipated as a result of the 
Committee's recommendations in that regard, I believe that the 
desired result can be achieved without imposing on Hearing Com- 
missioners the task of trying to apply undefined judicial rules 
of evidence '*to the extent practicable". 

Resolution 2.4(a) — Scope of Judicial Review of Agency 
Determination of Facts 

The Committee recommends, as to the scope of judicial re- 
view of agency determinations of fact in formal proceedings, sub- 
stitution of the *' clearly erroneous" test applied in judicial pro- 

78, 



ceedings for the present test of ** substantial evidence" on the 
record considered as a whole. 

I agree with the Committee that, for the reasons stated in 
the report, judicial review of agency action should not permit 
the substitution of judicial judgment for administrative judg- 
ment. I differ from the Committee, however, in believing that 
such substitution would necessarily be authorized by the proposed 
change in the applicable test. 

Chief Justice Vanderbilt, in recent comment on the Hoover 
Commission reports, wrote (30 N.Y.U. Law Rev. 1268) : 

**. . . The substantial-evidence rule under the Administrative 
Procedure Act and the 'clearly erroneous' tests urged by the 
reports are, in practice, so nearly alike that only the scholastic 
mind of the hypercritical law-review writer presumes to see 
any real difference between them." 

Despite this, enactment of the ** clearly erroneous" test would 
inevitably be interpreted as broadening the permissible scope of 
judicial review beyond the scope of the ** substantial evidence" 
test ; and, if that is done, the result must be to authorize the sub- 
stitution of judicial judgment for administrative judgment. The 
** substantial evidence" test presently authorizes the reviewing 
court to set aside any determination of the agency that is not 
rationally supportable. Any broader test must therefore, by hypo- 
thesis, authorize the reviewing court to set aside a determination 
that ^5 rationally supportable. When a court sets aside a jury 
verdict, the case goes back to a different jury, which will be un- 
aware of the court's action, and if enough juries reach the same 
result the verdict will ultimately stand. When an appellate court 
reverses a trial court, the new trial may often be before a differ- 
ent judge. With respect to agency adjudication, however, the 
matter will always go back to the agency whose determination 
has been reversed on judicial review. That agency can hardly 
refuse to change its fact decision (by hypothesis rationally sup- 
portable if it would not have been set aside under the '* substan- 
tial evidence" test) to accord with the court's, i.e,, the agency 
will be forced to accept judicial judgment as superseding its own 
rational jud^nent. 
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It may be that witli respect to some agencies, whose func- 
tions are not essentially regulatory, or with respect to some func- 
tions of some agencies (assuming that such functions are not 
transferred to a specialized court, as recommended in the Com- 
mittee's report, or transferred to the regular courts), a broader 
scope of judicial review on the facts than is provided by the ' ' sub- 
stantial evidence" test would be appropriate. Such instances 
could be taken care of by particular legislation. The provision 
under discussion here, however, would be of universal applica- 
tion, and I consider it inappropriate for such application. 

Resolution 4(b) — Transfer of Adjudicatory Functions of the National 
Labor Relations Board to a Specialized Court 

I concur, on the grounds stated in the Committee report, in 
the Committee's recommendation for the establishment of a spe- 
cialized court or courts of original jurisdiction. 

I am not prepared either to concur in or to dissent from the 
Committee's recommendation that the adjudicatory functions of 
the National Labor Eelations Board be transferred to such a 
court, not being satisfied that sufficient detailed consideration has 
yet been given to the effects of such a transfer or to the degree 
to which the present separation of functions between the Board 
and its General Counsel, effected by the Taft-Hartley Act, has 
satisfactorily met theretofore existing problems. 

Respectfully submitted, 

Robert M. Beo^jamin 
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APPENDIX 

Other Sections and Committees of the American Bar Association 

In June and September, 1955 we solicited by personal letter 
to tbeir chairmen the views of every section and committee of the 
Association. We also published a notice in the September 1st 
issue of the Coordinator, in which all constituent groups were 
asked to submit to us any views they might have with respect to 
the subjects assigned to our Committee. Following is a list of 
the sections and committees which responded to our solicitation. 
Some of them responded in. great detail. Others indicated they 
did not plan to take any form of action in time to submit views to 
our Committee before we submitted our final report. In the case 
of the Section of Antitrust Law, we did not receive any views from 
the Section as such, but the views of some individual members 
of that Section were given to us and these are listed elsewhere in 
this Appendix. 

Standing Committee on Civil iService 

Standing Committee on Commerce 

Standing Committee on Publications 

Special Committee on Professional Relations 

Standing Committee on Scope and Correlation of Work 

Section of Administrative Law* 

Section of Corporation, Banking and Business Law 

Section of Labor Relations Law 

Section of Patent, Trademark, and Copyright Law 

Section of Public Utility Law 

Section of Taxation 



* Reports were also received from a number of the Committees of 
this Section as follows: Committee on Administrative Practitioners; Com- 
mittee on Advertising, Trade and Securities Regulation; Committee on 
Agriculture, Pood, Drugs and Related Subjects; Committee on Communi- 
cations; Committee on Comptroller General; Committee on Emergency 
Agencies ; Committee on Judicial Review ; Committee on Labor ; Committee 
on Transportation. 
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Federal Agencies 

On July 12, 1955, we solicited the views of the Federal agencies 
interested in the subject-matter assigned to the Committee. The 
agencies from which we received responses are listed below. 



Request 
Agency Acknowledged 


Submitted 
Report 


Atomic Energy Commission 


Yes 




Yes 


Bureau of the Budget 


Yes 




■ No 


Bureau of Public Roads 


Yes 


(See 


Dept. of Commerce) 


Civil Aeronautics Administration 


•Yes 


■(See 


Dept. of Commerce) 


Civil Aeronautics Board 


Yes 


* 


Yes 


Department of Agriculture 


Yes 




Yes 


Department of the Air Force 


Yes 


(See Dept. of Defense) 


Department of the Army 


Yes 


(See Dept. of Defense) 


Department of Commerce 


Yes 




■ Yes 


Department of Defense 


Yes 




Yes 


Department of Health, Education and 








Welfare 


Yes 




No 


Department of the Interior 


Yes 




Yes 


Department of Justice 


Yes 




Yes 


Department of Labor 


Yes 




No 


Department of the Navy 


Yes 


(See Dept. of Defense) 


Department of State 


Yes 




No 


Department of the Treasury 


Yes 




No 


Farm Credit Administration 


Yes 




No 


Federal Coal Mine Safety Board 








of Review 


Yes 




No 


Federal Communications Commission 


Yes 




Yes ■ 


Federal Deposit Insurance Corporation 


Yes 




Yes 


Federal Home Loan Bank Board 


Yes 




No 


Federal Maritime Board 


Yes 


(See 


Dept. of Commerce) 



Federal Mediation and Conciliation 

Service Yes No 
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Agency 


Request 
Acknowledged 


Submitted 
Report 


Federal Power Commission 


Yes 




Yes 


Federal Reserve System 


Yes 




No 


Federal Trade Commission 


Yes 




Yes 


Foreign Claims Settlement Commission 

of the United States Yes 




Yes 


General Services Administration 


Yes 




Yes 


Government Patents Board 


Yes 




Yes 


Housing and Home Finance Agency 


Yes 




Yes 


International Cooperation 
Administration 


Yes 




Yes 


Interstate Commerce Commission 


Yes 




Yes 


Maritime Administration 


Yes 


(See 


1 Dept. of Commerce) 


National Bureau of Standards 


Yes 


(See 


1 Dept. of Commerce) 



President's Advisory Committee on 
Government Organization 

President 's Committee on Government 

Contracts 

Post Office Department 

Railroad Retirement Board 

Renegotiation Board 

Securities Exchange Commission 

Selective Service System 

Small Business Administration 

Subversive Activities Control Board 

Tax Court of the United States 

Tennessee Valley Authority 

United States Civil Service 
Commission 

United States Information Agency 

Veterans Administration 

Weather Bureau 



Yes 



No 



Yes 


No 


Yes 


No ' 


Yes 


Yes 


Yes 


Yes 


Yes 


No 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


(See Dept. of Commerce) 
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Non-Governmenlal Organizations 

The following non-governmeiital organizations communicated 
with our Committee : 

The Association of Interstate Commerce Commission 
Practitioners 

Citizen's Committee for the Hoover Report 

Conunission on Intergovernmental Relations 

Dairymen's League Cooperative Association, Inc. 

The Judge Advocates' Association 

Milk Dealers' Association of Northern New Jersey 

Mississippi Dairy Products Association, Inc. 

New York State Milk Distributors, Inc. 

Oklahoma Dairy Products Institute, Inc. 

Private Individuals 

The following individuals communicated mth our Committee, 
or, in some instances, their views were referred to us : 

Paul H. Arthur Leon E. Hickman 

Harris Berlack Edward H. Jones 

Raoul Berger Sumner S. Kittelle 

Herbert A. Bergson A. Evans Kephart 

R. L. von Bernuth Clarence Kolwyck 

William J. Bivens Maurice H. Merrill 

Stephens L. Blakely Paul W. Pheley 

Sanford H. Bolz Herman J. Schmidt 

John F. Donelan L. W. Sherwood 

Warren Freedman Thomas E. Sunderland 

Robert S. Gordon Herman Tocker 

Whitney R. Harris John H. Todd 
Sidney C. Winton 
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Cross Reference Table to the Commission and Task Force 
Recommendations and to the Proposals of this Committee 



Commission 


Task Force 


Committee Resolution 


recommendation 


recommendation 


or Conclusion 


1 


5 


None 


2 


1 


None 


3 


3 


Concl. E 


4 


6 


Res. 3.3 


5 


None 


Concl. F 


6 


2 


None 


7 


I 8j 


Res. 6 (a) 


8 


14 


Res. 6 (b) 


• 9 




Res. 6 (c) and Concl. J 


10 


11 


Res. 6 (c) and Concl. N 


11 


13 


Res. 3.3 


12 


4 


Res. 3 (c) 


13 


15 


Res. 3.3 


14 


18 


Res. 3.3 


15 


16 


None 


16 


17 


Res. 3.3 


17 


jl9( 

^20 


Concl. H 


18 


21 


Res. 6 (d) 


19 


22 


Concl. L 


20 


22 


Concl. M 


21 


67 


Res. 5 (d) 


22 


68 


Res. 5 (a), 5(b), 5(c) 


23 


69 


Res. 5 (e) 


24 


70 


Concl. H 


25 


71 


Res. 5 (a) 


26 


72 


Res. 5 (f ) 


27 


78 


Res. 5 (a), 5 (b),5 (c) 


28 


74 • 


Res. 5 (g) 


29 


'231 
I2i] 


None 


30 


25 


Concl. A 


31 


26 


None 
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Commission Task Force Committee Resolution 


recommendation recommendation or Conclusion 




[271 






28 




32 


29 
30 

'32" 


Res. 2.1 


33 


33 
34 
35 


Res. 2.2 


34 


36 

[37 


Res. 2.3 and Conel. C 
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39 


Concl. D 


36 


40 


None 


37 


41 


Res. 2.3 (a) 


38 


42 


None 


39 


43 


None 


40 


44 


None 


41 


45 
46 


None 

• 


42 


47 


Res. 2.3 (b) 


43 


50 


■ Res. 2.4 (e) 


44 


52 


Res. 2.4 (a) 


45 


54 


None 


46 


56 


None 


47 


58 


None 


48 


60 


Res. 2.4 (c) 


49 


61 


Res. 3 


50 


62 
f63' 


Concl. G 


51 


64 
[65J 


Res. 4 


52 


66 


Res. 3.2 




12 


Concl. I 




38 


Concl. C 




48 


Res. 2.3 (c) 




49 


Res. 2.3 (d) 




51 


None 




53 


None 




55 


None 




57 


None 




59 


None 
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